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PREFACE 


Since the establishment of the Permanent Court of International 
Justice, its progress has been recorded in various documents pub- 
lished in Jnternational Conciliation by such authorities as Mr. 
John Bassett Moore, Mr. Manley O. Hudson, Mr. Quincy Wright, 
Mr. Ake Hammarskjold, and Mr. Philip C. Jessup. In Jnternational 
Conciliation No. 254, published in November, 1929, Mr. Jessup dis- 
cussed American accession and the amendments to the Statute of 
the Court; and in this issue there is presented an address delivered 
before the Association of the Bar of the City of New York by 
Mr. Jessup, in which the question of acceptance of the Senate 
Reservations is fully discussed. 

Though President Hoover, on December 10, 1930, transmitted 
to the Senate the three protocols providing for membership of 
the United States in the Permanent Court of International Justice, 
consideration of them has been twice postponed. It is earnestly 
hoped that at the regular session of the Congress, which convenes 
in December of this year, the Senate will quickly take favorable 
action on this highly important matter. 

A thorough study of Mr. Jessup’s present article, in conjunction 
with the appendix, which sets forth in compact form the documen- 
tary record of the negotiations looking toward the adherence of 
the United States to the Court, cannot but result in a broader and 
more thorough understanding of this subject. 


NicHoLas Murray BUTLER 


New York, September 15, 1931. 
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THE ACCEPTANCE OF THE SENATE RESERVATIONS 


Address delivered before the Association of the Bar of the 
City of New York, February 19, 1931 


By Putuir C. Jessup 


THE RECORD OF APPROVAL OF THE COURT 





On January 27, 1926, by a vote of 76 to 17, the United States 
Senate gave its advice and consent to the adherence of the United 
States to the basic treaty or Protocol of Signature of the Perma- 
nent Court of International Justice, subject to five reservations.’ 
This action followed the recommendation of Presidents Harding 
and Coolidge.’ It followed also a resolution adopted by the House 
of Representatives on March 3, 1925, by a vote of 303 to 28 urging 
such adherence.’ It followed five weeks of debate in the Senate 
which fill 380 pages of the Congressional Record.* It followed 
four years of discussion in every available forum for the expres- 
sion of public opinion in the United States—newspapers, popular 
and scientific periodicals, pulpits and platforms. It followed 
twenty-seven years of active effort on the part of the United 
States to bring about the establishment of a permanent inter- 
national court for the impartial settlement of legal disputes.’ It 
followed 132 years of American foreign policy, which from the 
time of the Jay Treaty in 1794 has favored the settlement of 
international disputes by international tribunals.’ 

The President, with the assistance of his Secretary of State, is 
in our government primarily responsible for the conduct of our 
foreign relations. Every President and Secretary of State who 

1 Sen. Res. 5, 6oth Cong., rst Sess. For text A dix, pp. 0. 

2 See Baler Fright, “Gphe Permanent Court of Pearnationed Tartine: The 
United States and the Court,” International Conciliation, No. 232, p. 9. 

*Cong. Rec., Vol. 66, p. 5413. 

*Vol. 67, pp. 3, 593-608, 664-675, 799-815, 836-853, 1017-1030, 1103-1109, 1182- 
1187, 1198-1207, 1211-1215, 1532, 1586-1602, 1657-1665, 1669-1684, 1740-1760, 
1811-1818, 1821-1827, 1876-1880, 1892-1915, 1997-2010, 2069, 2075-2080, 2127-2139, 
2235-2272, 2286-2318, 2337-2346, 2351-2358, 2405, 2406-2430, 2464-2494. 

‘The American efforts in this direction at The ague Peace Conferences of 
1899 and 1907 are well known. Hudson, “The Permanent Court of International 


Justice,” 1925+ p. 182. 
*On the place of the Jay Treaty in the history of the United States’ support 
of arbitration, see John Bassett Moore, International Law and Some Current 


Illusions, 1924, pp. 8rff. 
[9] 
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has been in office since the Permanent Court of Inte 
Justice came into existence, has favored our adherence to th} guage t 
treaty establishing that Court. 

In the course of the discussion throughout the country, in th 
course of the Senate debates, every conceivable objection to th 
Court has been aired; every argument has been made—from th 
argument that the judges have names which no American citigg 
can pronounce,’ to the argument that the Court is the tool of th) 
League of Nations." Despite all these arguments and objections 
the treaty-making power of the government, that is, the Presiden 
and two-thirds of the Senate, reached the decision that the Unite 
States should adhere to the Court treaty. 

This decision was supported by a large majority in the Hoy 
of Representatives and by a great body of public opinion. I sy} 
mit, therefore, that the basic question whether or not the Unite 
States should adhere to this treaty is res adjydicata and that any 
attempt to reargue this igsue is not to be ta a as a plea to th 
merits but solely as a dilatory plea. 


THE SENATE RESERVATIONS 


It would be presumptuous of me to discuss here the genera 
nature and operation of the Permanent Court of Internationg 
Justice, since that task has been so admirably performed by th 
present Chief Justice of the United States in his address befor 
this Association on January 16, 1930. In the course of that at 
dress, Mr. Hughes stated that he would not discuss “the terms of 
the protocol which has been signed on behalf of the United State 
for its adherence to the World Court”; he referred to them in a 
address before the American Society of International Law a 
April 24, 1929." It is particularly to this question of the Protocl 
of Accession that I venture to draw your attention. 

What is the World Court issue in the United States today? 
The approval of the Senate was conditioned upon the acceptance 
by the other States, parties to the Court protocol or treaty, of five 

‘See, for example, speech of Senator Fernald of Maine on January 15, 192, 


Cone. Rec. Vol. 67, p. 1743. 
ee, for exam ~ speech of Senator La Follette of Wisconsin on January 2% 


1926, Cong. Rec. o p. 22 
e 


® Printed in the rane c. by Roetaie Gillett of Massachusetts, Jonueyy 21, 1990 
” Proceedings, American Society of International Law, 1929, pp. 7 
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reservations. I may be pardoned for recalling their exact lan- 
guage to your attention : 


1. That such adherence shall not be taken to involve any legal 
relation on the part of the United States to the League of 
Nations or the assumption of any obligations by the United 
States under the Treaty of Versailles. 

2, That the United States shall be permitted to participate 
through representatives designated for the purpose and upon 
an equality with the other States, members, respectively, of 
the Council and Assembly of the League of Nations, in any 
and all proceedings of either the Council or the Assembly for 
the election of judges or deputy judges of the Permanent 
Court of International Justice or for the filling of vacancies. 

3. That the United States will pay a fair share of the expenses 
of the Court as determined and appropriated from time to 
time by the Congress of the United States. 

4. That the United States may at any time withdraw its adher- 
ence to the said protocol and that the Statute for the Perma- 
nent Court of International Justice adjoined to the protocol 
shall not be amended without the consent of the United 
States. 

5. That the Court shall not render any advisory opinion except 
publicly after due notice to all States adhering to the Court 
and to all interested States and after public hearing or op- 
portunity for hearing given to any State concerned; nor 
shall it, without the consent of the United States, entertain 
any request for an advisory opinion touching any dispute or 
question in which the United States has or claims an interest. 


A reservation to a treaty is, in effect, an amendment of the 
treaty." As such, it must, in order to become effective, obtain the 
consent or acceptance of all other parties to the treaty. 

On December 10, 1930, President Hoover laid before the Senate 
a treaty known as the Protocol of Accession.” The preamble and 
first article of this Protocol read as follows: 

"See C. C. Hyde, International Law, Vol. II, B: 45. 

®The President’s message is printed in World Court, Hearing before the Com- 
mittee on Foreign Relations United States Senate Seventy-first Congress Third 
Session, relative to Protocols concerning adherence of the United States to the 


Court of International Justice, January 21, 1931,'p. 49. These Hearings are 
hereinafter cited as Root Hearings. 
[11] 











































Protocol 


The States Signatories of the Protocol of Signature of the” 
Statute of the Permanent Court of International Justice, i 
December 16, 1920, and the United States of America, th 
the undersigned duly authorized representatives, have mu 4 
agreed upon the following provisions regarding the adherence - 
of the United States of America to the said Protocol subject” 
to the five reservations formulated by the United States iq 
the resolution adopted by the Senate on January 27th, 1926, 


Article 1 


The States Signatories of the said Protocol accept the spe 
cial conditions attached by the United States in the five reser. 
vations mentioned above to its adherence to the said Protocol 
upon the terms and conditions set out in the following 
Articles.” 


The World Court issue in the United States today is: Do the 
“terms and conditions” upon which the other States accept the five 
reservations, nullify or modify the reservations? or: Are the in 
terests of the United States as adequately protected by this 
Protocol of Accession as they would have been had the five reser 
vations been flatly accepted through a simple affirmative? 

In answering these questions it is well to consider the steps 


leading up to the drafting of this Protocol of Accession. 


THE NEGOTIATION OF THE PROTOCOL OF ACCESSION 


In January, 1926, when the Senate adopted its resolution re 
garding the Court, some forty other States were parties to a treaty, 
The United States had the privilege of adhering (or acceding—the 
terms have been used interchangeably).“ This was, in effect 
an offer to the United States. When Secretary Kellogg com 
municated the Senate reservations to the other States, the United 
States, in effect, made a counter-offer. We declined to sign their 
treaty, but were willing to sign an amended, i.e. a different treaty. 
In the normal course of international affairs, this called for 
negotiation. 

The United States was invited to attend a conference of the 
Signatory States but declined to do so." The Conference met 

18 For text of Protocol see Appendix, p. 29. 


4% See Hudson, Cases on International Law, 1929, p. 908 and note. 
1% See Wright, op. cit., p. 17. 
[12] 
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none the less at Geneva in September, 1926. Without the official 
assistance of the United States, the other States sought to ascer- 


al tain the meaning and scope of the reservations. Four and one- 
ugh | half reservations presented no great difficulties to them. In a 
ally | sonclusion known as the Final Act” of the Conference, they in- 
iS dicated their willingness to accept the first four reservations and 
; in | half of the fifth reservation. The fourth reservation provided that 
5. “he United States may at any time withdraw its adherence to the 


said Protocol, and that the Statute for the Permanent Court of 
International Justice adjoined to the Protocol shall not be amended 
without the consent of the United States.” The Signatory States 
suggested that these privileges should be reciprocal; that they too 
should have the right to withdraw, that is, to restore the status 
quo ante; and that the Statute should not be amended without the 
consent of all the States parties to the treaty—an application merely 
of the established rule of law." No objection has been raised to 
these reasonable suggestions. 
The second part of the fifth reservation provides: . nor 
shall it [the Court], without the consent of the United States, 
entertain any request for an advisory opinion touching any dispute 
or question in which the United States has or claims an interest.” 
In the Final Act of September, 1926, the Signatory States ex- 
pressed their views on this point in the following language: 


er- 


“ 


“The conference is confident that the Government of the 
United States entertains no desire to diminish the value of 
such opinions in connection with the functioning of the League 
of Nations. Yet the terms employed in the fifth reservation 
are of such a nature as. to lend themselves to a possible inter- 
pretation which might have that effect... .”” 


They further suggested that “The manner in which the consent 
provided for in the second part of the fifth reservation is to be 
given, will be the subject of an understanding to be reached by 
the Government of the United States with the Council of the 
League of Nations.”” The suggestion of the Council as the 
party with which the understanding should be reached was the 

4 See (pendix, PP. 50-57. 

™ See Minutes of the Conference of States Signatories to the Protocol of Signa- 
ture of the Statute of the Permanent Court of International Justice (1926), 
League Doc. V. Legal. 1926. v. 26. pp. 15-109. 


See Appendix, p. 54. 
* Article 4 of the Preliminary Draft of a Protocol, ibid., p. 56. 
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natural result of the fact that in practice it is the Council whi 
requests advisory opinions. 

These views were communicated to the United States late ip 
1926” but no reply was made until February 19, 1929, when Sec 
tary of State Kellogg transmitted a note to the Signatory Stats 
and to the Secretary General of the League.” In this note My, 
Kellogg declared that “The Government of the United States fees 
that such an informal exchange of views as is contemplated . 
should, as herein suggested, lead to agreement upon some proyi. 
sion which in unobjectionable form would protect the rights and 
interests of the United States as an adherent to the Court Statute 
and this expectation is strongly supported by the fact that ther 
seems to be but little difference regarding the substance of thes 
rights and interests.” 

Such were the steps preliminary to the final negotiations fesult- 
ing in the adoption of the so-called Root Protocol or Protocol of 
American Accession. 

In its original form, this protocol was submitted by Mr. Root 
to a committee of jurists which had been called together in Geneyg 
for the purpose of considering the desirability of revising th 
Statute of the Permanent Court of International Justice.” Mp 
Root’s plan was fully formulated before he arrived in Geneva i 
March, 1929, and its fundamental purpose and nature had bea 
discussed by him with various official persons in Washington befor 
he sailed from the United States. The plan was discussed ly 
the committee and various changes in detail were made, although 
the substance of it was not altered in the slightest. The protoml 
received the approval of this committee of experts and was event 
ally put into treaty form after receiving the further approval of 
a second conference of the Signatory States held at Geneva i 
September, 1929." In its treaty form, it has now received the 
approval of substantially all of the other Signatory States, ab 
though not all of these States have as yet deposited their ratifice 
tions. The protocol was signed on behalf of the United States @ 
December 9, 1929.” 

* See Appendix, p. 54. 


21 See Appendix, Pp. §7. 

Jessup, “The Permanent Court of International Justice: American Accessiil 
and Amendments to the Statute,” International Conciliation, No. 254, Pp. 9 

% Tbid., p. 10. 

% Tbid., p. 20. 

=U. S. Department of State, Press Release, Dec. 14, 1929, p. 102. 
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There seems to be no question with regard to the first four 
Senate reservations and the first half of the fifth reservation; it 
does not seem to be seriously questioned that the Protocol of 
American Accession constitutes a satisfactory acceptance of these 
reservations. From the first, the chief source of difficulty has 


































© Mt | teen the second part of the fifth reservation, and this remains the 
5 feels | center of the difficulty today. 
4G 
provi. THE ACCEPTANCE OF THE FIFTH RESERVATION 
S 
a The second part of the fifth reservation sets up a bar to the 
ther | jurisdiction of the Court; it limits the Court’s power to act in 
these | certain situations. At present, the Court has power to give advi- 
sory opinions when requested by the Council or Assembly of the 
esul- | League. Upon the ratification of the Protocol for American Ac- 
ol of | cession, the Court will have power to give such advisory opinions 
only with the consent of the United States if the request for the 
Roo | opinion touches a matter in which the United States has or claims 
‘neya | am interest. As Mr. Root states in his memorandum for the 
y the | Hearing before the Senate Committee on Foreign Relations on 
Mr. January 21, 1921: “The second part of the fifth reservation relates 
vain | solely to the jurisdiction of the Court. . . . It is purely statutory 
been | in form, and its incidence is upon the Court alone. It does not 
efore | impose any prohibition or command upon anyone who may request 
dty | advisory opinions or who may be interested in them.’”” This 
ough | distinction is vital to an understanding of the Protocol of Acces- 
tool | sion because in respect of the point under discussion, the Protocol 
snty. | is directed not to the Court but to the Council. (Since in practice 
al of | the Assembly does not exercise its privilege of requesting advisory 
ain} Opinions, it suffices to refer to the Council alone.) The reserva- 
the tion, I repeat, is directed to the Court which gives the advisory 
, ak opinion; the Protocol is directed to the Council which requests 
fica | the opinion. The reservation relates to the situation after the 
$ on request is transmitted to the Court; the Protocol relates to the 
situation before the request is transmitted to the Court: 
It is Article 5 of the Protocol of Accession which deals with 
«io | this matter. It must be kept in mind that this Article, like all other 





Articles of the Protocol, follows Article 1, which declares the 
™See Appendix, p. 79. 
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acceptance of the five reservations upon “the terms and i 
set out in the following articles.” No article of the Protocol other 
than Article 5 deals directly with the second part of the fff 
reservation. It is in Article 5, therefore, that one must look fy 
“terms and conditions” of the acceptance, if there be any ten, 
and conditions. 

The first paragraph of this Article 5 contains a significay 
opening phrase: “With a view to ensuring that the Court shall ng 
without the consent of the United States, entertain any requey 
for an advisory opinion touching any dispute or question in which 
the United States has or claims an interest....” The exag 
words of the fifth reservation are used to explain the purpose of 
this article, which is to ensure the complete fulfillment of the fifh 
reservation. 

We may continue our search for “terms and conditions” qualify. 
ing the acceptance of the fifth reservation: Article 5 continues; 


“ ... the Secretary-General of the League of Nations shall, 
through any channel designated for that purpose by the United 
States, inform the United States of any proposal before the 
Council or the Assembly of the League for obtaining an ad- 
visory opinion from the Court, and thereupon, if desired, an 
exchange of views as to whether an interest of the United 
States is affected shall proceed with all convenient speed 
between the Council or Assembly of the League and the 
United States.” 


There is nothing there to suggest that the Court may entertam 
a request for an opinion without the consent of the United States | 
It will be noted that the exchange of views is not for the purpos 
of deciding whether the Court may give the opinion, nor eve 
whether the Council shall request the opinion, but solely “as to 
whether an interest of the United States is affected.” If suchm@ 
interest is affected, the Court cannot give the opinion withom 
our consent. As already noted, the procedure described relate 
not to the Court but to a different body, a different time, a differ 
ent situation. Without this Protocol, the United States would kt 
in no position to learn whether an advisory opinion was going 
be requested, nor to learn the reasons for and background of th 
request, until the Council had acted and the request was befor 
the Court. Without this Protocol, no one is or would be under 


[ 16] 
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any duty to acquaint us with the facts in time for us to reach. 
an informed decision prior to the Court’s receiving the request. 
We might naturally, in such a situation, be inclined to hold up 
every opinion until we could receive full information from Europe 
and give the matter careful study. 

The Protocol provides a procedure whereby three purposes are 


accomplished : 


1. The United States receives authoritative information re- 
garding the question involved in the projected request for 
an opinion ; 

2. The Council receives authoritative information regarding 
the interest of the United States and its probable objection 
or lack of objection to the requesting of the opinion; 

3. Both sides have an opportunity in friendly conference to 
avoid or to remove misunderstanding and to reconcile dif- 
ferences of opinion. A full explanation of both points of 
view would in all probability suffice to remove any potential 
objection of the United States, or to dissuade the Council 
from seeking the opinion on that question or in that form. 








































a The next paragraph of Article 5 of the Protocol of Accession 
ad- merely adds an additional safeguard to ensure the possibility of 
an the exchange of views taking place. It was realized” that an 
7 emergency might arise just before an adjournment of a Council 
the meeting when the Council could not delay for an exchange of views 
before putting under way some form of pacific settlement; or a 
question might be before the Court at the moment this Protocol 
rial | takes effect. To guard against these or any other eventualities, 
tates | this paragraph of the Protocol provides: 
_ “Whenever a request for an advisory opinion comes to the 
Court, the Registrar shall notify the United States thereof, 
a. among other States mentioned in the now existing Article 73 
h a of the Rules of Court, stating a reasonable time-limit fixed by 
thout the President within which a written statement by the United 
lates States concerning the request will be received. If, for any 
ffer. reason, no sufficient opportunity for an exchange of views 
upon such request should have been afforded and the United 
d be States advises the Court that the question upon which the 
g to opinion of the Court is asked is one that affects the interests 
the of the United States, proceedings shall be stayed for a period 
fore sufficient to enable such an exchange of views between the 
Bi Council or the Assembly and the United States to take place.” 





"See Jessup, op. cit., p. 55. 
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Does one find here any permission to the Court to give an adyi. 
sory opinion without the consent of the United States? 
rather an additional provision for an additional stay in the Court 
proceedings. This paragraph does indeed deal with the Court 
instead of with the Council. Under the most extreme construction 
which can be placed upon this paragraph, one might say fh 
United States agrees in these cases to a temporary stay before } 
decides whether or not to interpose a final veto. But even sucha 
interpretation, instead of being along the line of giving the Coun 
power to proceed, specifically declares that the Court may ng 
proceed. We are relieved of the responsibility of interposing a 
actual veto before we have an opportunity to inform ourselves m 
the matter by an exchange of views with the Council. Meanwhile 
“proceedings shall be stayed.” 

The third paragraph of Article 5 of the Protocol is in the natur 
of an additional privilege extended to the United States by the 
other Signatory States. As already noted, the fifth reservation js 
directed to the Court and not to the Council. But they now offer 
us additional rights in the Council. In the exchange of views we 
may persuade or dissuade. To this is added the following: 


“With regard to requesting an advisory opinion of the Court 
in any case covered by the preceding paragraphs, there shall 
be attributed to an objection of the United States the same 
force and effect as attaches to a vote against asking for the 
opinion given by a Member of the League of Nations in the 
Council or in the Assembly.” 


The practice now is to request advisory opinions by unanimow 
vote, but no authoritative decision has yet been reached regarding 
the necessity for unanimity.” At the Conference of Signatory 
States in 1926, it was apparent that legal opinion on the subjed 
differed.” It is a constitutional question in the League of Nation 
which will be solved in time as the need arises, but which, like ® 
many of our own constitutional problems, must wait upon expe 
rience and opportunity. So long as unanimity is the rule, we have 
in effect, an additional veto over the Council’s requesting advisor 
opinions. Note again the language of the Protocol: the equality ol 

% Tbid., pp. 33-34. 

* Minutes of the Conference of States Signatories of the Protocol of Si 


of the Statute of the Permanent Court of International Justice (1926), 
Doc. V. Legal. 1926. v. 26. pp. 22, 23, 26, 39. 
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voting power does not relate to the Court’s giving an advisory opin- 
jon, but to the Council’s requesting one. Here then, is no term or 
condition upon the acceptance of the fifth reservation which gives 
us a veto power over the action of the Court; here is merely an 
additional veto power or probable veto power over the action of 
the Council. Obviously the “objection” here mentioned is an 
objection in the Council and not in the Court, because it is in 
“regard to requesting an advisory opinon” and not in regard to 
giving an advisory opinion. 

The last paragraph of this Article 5 of the Protocol has aroused 
the most discussion. It must be remembered that, because of the 
reciprocal right of withdrawal referred to above, and specified in 
Article 8 of the Protocol of Accession, this Protocol is an agree- 
ment terminable at will by either party. Mr. Root pointed out to 
the Foreign Relations Committee that this is a very common 
provision in treaty making. He remarked: 


“Whenever two States make a treaty regarding the future 
conduct of affairs between them, it is impossible to be abso- 
lutely certain about the way in which the arrangement will 
work. Of course the treaty makers hope it will work; but 
their expectations may be wrong, or may be frustrated by 
misunderstandings or changes in conditions. The ordinary 
way of guarding against the ill effects of such a result is by 
including a withdrawal provision in the treaty itself. 

“The United States has in the neighborhood of 400 treaties 
containing such provisions. ...”” 


He also pointed out that the object of including withdrawal 
provisions in treaties is to put an end to controversies and that 
“experience has shown that such is the effect of acting upon 
them.”" 

The theory of the exchange of views with the Council is that 
this frank and friendly procedure will succeed in eliminating fric- 
tion and in facilitating the cooperation of the United States i 
the work of the Permanent Court of International Justice. Mr. 
Root explained the situation to the Senate Committee as follows: 


“There is every reason to believe that there would be 
entire and easy agreement between the council and the United 
States. The question for discussion in each case will be very 


See Appendix, p. 78. 
™ Loc, x = 
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simple. Under the terms of the fifth reservation the counei] 
will still have the legal right to request an opinion and the 
United States will have the legal right to interpose before the 
court an objection based upon a claim of interest and refusal 
to consent. But in an agreement terminable at will the exer. 
cise of those powers must be reasonable and considerate and 
free from subterfuge or concealment of motives, or the agree. 
ment will certainly come to a speedy end. 

“Observance of this consideration will indicate to both 
parties that if the question affects an interest of the United 
States it cannot wisely be asked, although the council hag 
power to ask it, and that if the question does not affect an 
interest of the United States, a claim of interest cannot wisely 
be interposed, although the United States has power to inter. 
pose it. 

“Both parties will wish to reach a common understanding 
as to the nature and effect of each question as it arises, because 
the continuance of the agreement is in the interest of each’™ 


But if no common understanding can be reached, it will be ap 
parent that the arrangement agreed upon “is not yielding satis 
factory results”; that this procedure for cooperation in the cause 
of international judicial settlement will not work. Therefore the 
final paragraph of Article 5 is included to describe a factual situa 
tion. It reads as follows: 


“Tf, after the exchange of views provided for in paragraphs 
1 and 2 of this Article, it shall appear that no agreement can 
be reached and the United States is not prepared to forego its 
objection, the exercise of the powers of withdrawal provided 
for in Article 8 hereof will follow naturally without any 
imputation of unfriendliness or unwillingness to cooperate 
generally for peace and goodwill.” 


The idea may be stated this way: If after frank and full dis 
cussion, we cannot agree, let us openly recognize the fact, term 
nate our agreement, and go back to the status quo ante. 

What is meant here by the phrase: “If . . . the United Statesis 
not prepared to forego its objection”? Clearly, the objection which 
the United States has the legal privilege of interposing in the Court 
is meant, i.e. “if the United States is not prepared to refrain from 
interposing an objection before the Court.” In other words, the 
deadlock arises if the Council is not prepared to forego making 
the request of the Court, which at that stage has not yet bees 


2 See Appendix, p. 83. 
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made, and if, on the other hand, the United States is not prepared 
to forego making an objection before the Court, which at that 
stage has not yet been made. 

Certain other legal points must not be forgotten in this view of 
the political realities. 

The paragraph imposes no duty upon either party to withdraw; 
it merely calls attention to an occasion on which one or the other 
or both parties would naturally choose to exercise their power of 
withdrawal. It is not this paragraph of the fifth Article of the 
Protocol which gives the power of withdrawal; the fourth Senate 
reservation demanded it, and the eighth article of this Protocol 
of Accession stipulates it and makes it reciprocal. 

Suppose the United States does not choose to exercise its power 
of withdrawal? Is there any language here which constitutes a 
“term or condition” of the acceptance of the fifth reservation, 
which provides that the Court cannot entertain any request for 
an advisory opinion without our consent? I cannot find any. 
There is no express or implied authorization to the Court here,— 
there is no reference to the Court at all; the acceptance of our 
veto power stands unqualified. We may therefore stand upon our 
rights, refuse our consent, and the Court will be without power to 
act. 

In the Hearings before the Senate Committee, Senator Reed of 
Pennsylvania, inquired: 

“Then it is your interpretation of this that if, either with or 
without an objection from the United States, the council should 
go ahead, nevertheless, to ask an advisory opinion, that the 
United States would still have an absolute veto power which 
would take away the jurisdiction of the court from rendering 
an advisory opinion ?” 

and Mr. Root replied: “Absolutely.”™ 

Suppose the Signatory States choose to exercise their power of 
withdrawal? Under the terms of Article 8, they may if “not less 
than two-thirds” of their number give notice of their desire to 
do so. 

If they exercise their power of withdrawal, or if we exercise 
our power of withdrawal, the treaty known as the Protocol of 
Accession comes to an end, is terminated. Obviously, the term- 

* Root Hearings, p. 21. 
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ination of the treaty would terminate the bar to the 
jurisdiction because that bar is created by and depends upon 
the treaty. The status quo ante would be fully restored. Yj 
would be in exactly the same position as we are in today; th 
Court would be in the same position in which it is today, Th 
Court today may render advisory opinions without seeking oy 
consent. The Protocol, while in force, would deprive it of this 
power. If the Protocol were no longer in force, the Court's free. 
dom would be restored. 

Is it to be assumed that without this Protocol, the fifth reserva. 
tion would have been effective in perpetuity? In the fourth 
reservation we stipulated for a right of withdrawal. Suppose th 
Signatory States had replied “We accept your five reservations 
but ask that the right of withdrawal be made reciprocal.” It js 
unthinkable that so reasonable a request, so strictly in conformity 
with usual diplomatic practice, would have been rejected. Yet the 
acceptance of the condition that the right of withdrawal be made 
reciprocal is the only substantial difference between the Protocol 
of Accession and an acceptance of the five reservations by a simple 


affirmative. The Signatory States were unwilling to accept with | 


out this procedure for an exchange of views which makes the 
application of the reservations feasible. This Protocol may bring 
out more clearly that the life of a reservation to a treaty is no 
longer than the life of the treaty to which it is attached, but the 
practical result is unchanged.” 

If we would not refuse to allow the other States a reciprocal 
right of withdrawal, the Protocol of Accession may be readily 
accepted. Under any acceptance of the fifth reservation our right 
to refuse consent would last only as long as we were members of 
the Court. Under the Protocol of Accession the situation is pre 
cisely the same. 

It may be proper to remark again that if the treaty or Protocol 
should come into force and at some future date be terminated, the 

™“ Different views have been expressed regarding the right which the othe 
Signatory States would have had to withdraw from the treaty if no 
covering the point were inserted. See, for example, Minutes of the 
of 1926, op. cit., pp. 12-19. On the general problem, reference is made to M 
“Termination et dissolution des traités,” Académie de Droit International, 
des Cours, 1928, II. 463, 532, and the same author’s article in soye Bri ear 
Book of International Law, pp. 100, 112; Oppenheim, International Law (oth oe 


McNair, 1928) Vol. I, Chapter X; Fauchille, Traité de Droit International 
Tome I, Troisiéme Partie, Secs. 850 ff. 
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situation of the United States with respect to the Court and its 
advisory opinions would be no different from what it is today; no 
better, no worse. Meanwhile, an honest effort at cooperation would 
have been made and the probabilities, indeed, the political reali- 
ties, all point to the success of the experiment. All these elaborate 
safeguards are against a most unlikely event, and, be it remem- 
bered, they are safeguards against advisory opinions, which bind 
neither the States in the Court nor the States outside the Court. 

There is another element to be considered in the broad question 
of American adherence to the Court Protocol of Signature of 
December 16, 1920. It does not relate directly to the acceptance 
of the Senate reservations. The Protocol of Accession contains 
the complete acceptance of these reservations. This other element 
relates to the broader question of the nature of this Court to which 
we propose to lend our support. 


THE SCOPE OF ADVISORY OPINIONS 


The reason for the fifth reservation seems to have been a fear 
that in the exercise of its power to render advisory opinions, the 
Court was not acting as a judicial body, but might rather be the 
confidential advisor of a political body—the Council or Assembly 
of the League of Nations. There was objection to the whole 
system of advisory proceedings as such. 

Perhaps not only for the sake of the United States, but also for 
the sake of the Court itself, the Senate specified in the first part 
of the fifth reservation: 


“That the Court shall not render any advisory opinion ex- 
cept publicly after due notice to all States adhering to the 
Court and to all interested States and after public hearing or 
opportunity for hearing given to any State concerned.” 


This was already the practice of the Court, but on July 31, 1926 
—six months after the adoption of the Senate resolution—the 
Court revised its rules so that they now embody in Articles 73 and 
74 the provisions desired by the Senate.” To this revision of the 
tules, the Signatory States called attention in the Final Act of 
their Conference of 1926, as giving satisfaction to the desires of 

“Text in Hudson, The World Court, 1922-1929, op. cit., pp. 137-138. 

[23] 





the United States.” But rules made by the Court may be changed 
by the Court and the first part of the fifth reservation is gives 
statutory form by Article 4 of the Protocol of Accession. 

In addition, the third treaty now before the Senate, known ag 
the Protocol for the Revision of the Statute, incorporates theg 
rules bodily in the Statute.” 

There is another aspect of the advisory procedure which shows 
how the general development is in line with the desires expressed 
by the Senate. Advisory opinions may be given in regard tog 
dispute or in regard to a question. Suppose, for example, the 
International Labour Office is in doubt as to the extent of ifs 
powers and functions under the treaty creating it; there is a ques 
tion as to the meaning of the treaty, but there is as yet no dispute, 
The Council may ask the Court to give an advisory opinion on the 
interpretation of the treaty for the guidance of the International 
Labour Office. In such a question, there can be no parties, because 
there is no dispute and it would be idle to speak of the Court's 
having the consent of the parties before giving the opinion, 

But there may be an actual dispute between two States, and ip 
the course of its efforts to secure a peaceful settlement, the Coun- 
cil may ask the Court to give an advisory opinion on some legal 
point involved in the dispute. In such a case there are parties; 
must they consent before the Court gives its opinion? In April, 
1925, the Council asked the Court for an advisory opinion ona 
matter of treaty interpretation involved in a dispute between 
Finland and Russia. This was the so-called Eastern Carelia Case” 
Finland was a member of the League of Nations; Russia was not 
Russia refused to have anything to do with the proceedings and 
did not admit the right of the Court to take jurisdiction. The 
Court refused to give the opinion, saying: 

* . It is well established in international law that no 
State c can, without its consent, be compelled to submit its dis- 
putes with other States, either to mediation or to arbitration, 
or to any other kind of pacific settlement. 

“. . «+ The Court, being a Court of Justice, cannot, even in 
giving advisory opinions, Esger ss from the essential rules guid- 


ing their activity as a Court. rie 


% See Appendix, p. 54. 

os pet in International Conciliation, No. a PP. 54-55. 
See Publications of the Court, Series B, No. 5. 

* Ibid., p. 27. 
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Four judges dissented and some members of the Council seemed 
dissatisfied with the result.” It has therefore been feared that 
the Court might some day reverse this ruling. This fear seemed 
to be set at rest when, in the Final Act of the 1926 Conference 
of Signatory States, those States which created the Court, and 
by whose will it exists, associated themselves with the view ex- 
pressed in this case, pointing out to the United States this juris- 
prudence of the Court.* 

When, however, the Statute of the Court was revised, in 1929, 
it was decided to insert articles dealing with advisory opinions. 
The report adopted by the Committee of Jurists which drafted the 
revisions has this to say: 


“It also proposes that a final Article numbered 68 should 
be added to this chapter in order to take account of the fact 
that the Court may be called upon to give advisory opinions 
both in contentious and in non-contentious matters. The effect 
would be that, in the former case, the Court would apply the 
provisions relating to contentious procedure referred to in the ’ 
previous Chapters of the Statute, whereas those provisions 
would not always be applicable when the Court gave an opin- 
jon on a non-contentious matter.” 


They proposed therefore: 

“Article 68. In the exercise of its advisory functions the 
Court shall . . . be guided by the provisions of the preceding 
chapters of this Statute to the extent to which it recognizes 
them to be applicable.’ 

One provision of the preceding chapters is that in Article 36, which 
says the Court has jurisdiction of cases “which the parties refer 
to it.” No one has ever doubted that the Court has no jurisdiction 
to render judgment in a case unless the parties consent. The 
Committee proposed to make this rule applicable to advisory opin- 
ions on disputes or contentious cases. Obviously, not all provisions 
of the Statute would be applicable if the opinion concerned a 
“question” or non-conteutious case, e.g. Articles 31 to 34 dealing 
with the “parties” to a case would be inapplicable to a question to 
which there were no parties. It was clearly the intent that the 
rule regarding consent of the parties should apply to advisory 
opinions on actual disputes. 


“See the report of the Nineteenth Meeting of the Council, Sept. 27, 1923, 
Oficial Journal, Nov. 1923, pp. 1335-1337. 
“See Appendix, p. 54. 
“Hudson, The World Court, 1922-1929, op. cit., p. 153. 
Ibid., p. 154 and International Conciliation, No. 254, p. 55. 
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Yet doubt still lingered in some American minds which 
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that the doctrine of the Eastern Carelia Case had not yet ; 
ta 4 received statutory force. One interested American citizen dig had ta 
ee cussed the matter with Sir Cecil Hurst, British representative Froma 
the Conference of Signatory States, which met in September, igay a 
and which adopted with some modifications, the proposals fo in 
revision of the Statute as well as the Protocol of Accession—th sais 
latter being adopted without change. Sir Cecil Hurst thus me 
ported the matter to the Conference *“ “] 
“Sir Cecil HURST (British Empire) said he was in the m. 
President’s hands. The small amendment that he wanted to had 
move to Article 68 was merely a new wording for the purpose enee 
Bite of making the intention of that article more clear. The word- «ay 
ty ing of Article 68 as he understood it, and as he thought every- 
. ; a ery hav: 
oi one would agree, was intended to mean that, in addition to the ode 
specific provisions of Articles 65, 66 and 67, the Court, in cost 
dealing with advisory opinions, should be guided by this pro- r 
cedure so far as it was laid down in the Statute in contentious om 
cases—that is, in cases where the parties submitted a dispute For 
to the Court. He thought that that was without doubt the “ 
intention of the Committee of Jurists, and he should also have of 
thought that it was fairly clear from the text; but he had had sho 
Mi occasion to discuss at great length the whole of the questiona tiou 
few days previously with an enthusiastic gentleman from 
across the Atlantic, who had explained to him at length the Thi 
anxieties which were felt in America with regard to the whole text 
question of advisory opinions and the hope that was enter adviss 
tained there that the procedure relating to advisory opinions : 
would be assimilated, as much as possible, to the procedure in {| 1085 
contentious cases. Sir Cecil had replied, ‘That is exactly to wh 
what we have provided in the Statute,’ and had read to him On 
this article, and he had said: ‘We do not understand it.’ So 19, 1¢ 


Sir Cecil Hurst had said: ‘Very well, I am quite prepared to this 
ask that the Conference should make the text a little more i 


clear,’ and it was for that reason that he would suggest that sent ( 
it should read—he was reading the second sentence of Article in its 
68: ‘It shall further be guided by the provisions of this Statute An 


prescribing the procedure to be followed in contentious cases 


to the extent to which it recognizes them to be applicable.’ = 7 

“That he believed to be exactly what was intended. He be- nr 

lieved it also to be the only correct interpretation of those Ev 

words; and, therefore, if the sentence could be made a little that 

plainer, and if by so doing the Conference could do good, he “Ib 
- suggested it would be wise to make this small change.” o* 
Ry “ Minutes of the Conference of 1929, p. 46. @S, 


[26] 








feared 
Jearly 
n dis. 
ive at 
1929, 
S for 
—the 


S re. 


the 
to 
Se 
‘d- 
y- 
he 
in 
0- 
1S 
te 
le 
e 


d 
a 


n 
e 
¢ 
$ 
I 
F 
| 
) 


essen 


611 


On the following day, M. Fromageot, for the Drafting Com- 
mittee, further explained the matter to the Conference; he, too, 
had talked with the person mentioned by Sir Cecil Hurst. Mr. 


Fromageot said: 

“When the Court or anyone else was asked for an advisory 
opinion, it was essential, if this opinion was to have any 
value, for the person consulted to have all the relevant docu- 
ments and information at his disposal 

“In contentious cases, when a decision had to be pronounced, 
the procedure naturally had to provide for both parties to be 
heard; both parties stated their case, and the judges therefore 
had all the arguments before them. The same ought to be the 
case in advisory opinions. 

“When an advisory opinion was asked for, the latter could 
have no value unless the person consulted could know all the 
relevant facts of the case in the same way as in contentious 
cases; he should know the arguments of both parties and both 
parties should adduce their evidence. It would be quite use- 
less to give an advisory opinion after hearing only one side. 
For the opinion to be useful, both parties must be heard. 

“It was therefore quite natural to lay down in the Statute 
of the Court that, in regard to advisory opinions, the Court 
should proceed in all respects in the same way as in conten- 
tious cases.” 


This statement was accepted by the Conference* and the new 
text of Article 68 accordingly provides: “In the exercise of its 
advisory functions, the Court shall further be guided by the provi- 
sions of the Statute which apply in contentious cases to the extent 
to which it recognizes them to be applicable.” 

On this point Secretary Stimson said in his letter of November 
19, 1929, to the President: “The Court, having already recognized 
this principle of contentious cases [i.e. the necessity for the con- 
sent of the parties] to be applicable, is required by this provision 
in its charter now to forever hereafter act accordingly.” 

And Mr. Root declares in his memorandum to the Senate Com- 
mittee that “ . . . it is a practical incorporation in the law of the 
principles of the Eastern Carelia Case.” 

Even aside from the revision of the Statute, this record shows 
that the prevailing and accepted view with regard to advisory 

shana 


“ Root Hearings, p. 52. See Appendix, p. 69. 
“See Appendix, p. 86. 
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opinions is now fully in line with the wishes of the United States 
Senate, and that the doubts existing in 1926 are now cleared a 

Accordingly, even while the United States is not a member of 
the Court, the Court will not—and when the Protocol for Rey, 
sion of the Statute takes effect cannot—give an advisory opinig 
on a dispute to which we are a party without our consent. As jy 
questions other than disputes in which we have an interest or y 
to disputes to which we are not a party but in which we have» 
interest, the Protocol for Revision of the Statute is silent, by 
the United States rests firmly entrenched behind the bulwarks of 
the Protocol of Accession. Again, be it noted, bulwarks againg 
opinions which are advisory only and bind no one. 


[ 28 ] 
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APPENDIX—-DOCUMENTARY RECORD OF THE 
NEGOTIATIONS FOR THE ACCESSION OF 
THE UNITED STATES TO THE COURT 


APPENDIX I 


PROTOCOL OF SIGNATURE AND STATUTE ESTABLISHING 
THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


Proroco, oF SIGNATURE’ 


The Members of the League of Nations, through the undersigned, 
duly authorized, declare their acceptance of the adjoined Statute of 
the Permanent Court of International Justice, which was approved 
by a unanimous vote of the Assembly of the League on the 13th 
December, 1920, at Geneva. 

Consequently, they hereby declare that they accept the jurisdiction 
of the Court in accordance with the terms and subject to the condi- 
tions of the above-mentioned Statute. 

The present Protocol, which has been drawn up in accordance with 
the decision taken by the Assembly of the League of Nations on the 
13th December, 1920, is subject to ratification. Each Power shall send 
its ratification to the Secretary-General of the League of Nations; 
the latter shall take the necessary steps to notify such ratification to 
the other signatory Powers. The ratification shall be deposited in the 
archives of the Secretariat of the League of Nations. 

The said Protocol shall remain open for signature by the Members 
of the League of Nations and by the States mentioned in the Annex 
to the Covenant of the League. 

The Statute of the Court shall come into force as provided in the 
above-mentioned decision. 

Executed at Geneva, in a single copy, the French and English 


texts of which shall both be authentic. 
December 16, 1920 


STATUTE 
Art. 1. A Permanent Court of International Justice is hereby estab- 
lished, in accordance with Article 14 of the Covenant of the League 
of Nations. This Court shall be in addition to the Court of Arbitration 
‘Reprinted from the League of Nations, Treaty Series, VI, 380. 
[ 29 ] 
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organized by the Conventions of The Hague of 1899 and 1907, and j 
the special Tribunals of Arbitration to which States are always 4 
liberty to submit their disputes for settlement. 


CHAPTER I 


Organization of the Court 


Art. 2, The Permanent Court of International Justice shalj he 
composed of a body of independent judges, elected regardless of they 
nationality from among persons of high moral character, who posgy 
the qualifications required in their respective countries for appointmen, 
to the highest judicial offices, or are jurisconsults of recognized compe. 
tence in international law. 


Art. 3. The Court shall consist of fifteen members: eleven judgs 
and four deputy-judges. The number of judges and deputy-judgy 
may hereafter be increased by the Assembly, upon the proposal of tk 
Council of the League of Nations, to a total of fifteen judges an 
six deputy-judges. 


Art. 4. The members of the Court shall be elected by the Assembly 
and by the Council from a list of persons nominated by the nation! 
groups in the Court of Arbitration, in accordance with the following 
provisions, 

In the case of Members of the League of Nations not represented in 
the Permanent Court of Arbitration, the lists of candidates shall 
drawn up by national groups appointed for this purpose by their Goven- 
ments under the same conditions as those prescribed for members of 
the Permanent Court of Arbitration by Article 44 of the Conver 
tion of The Hague of 1907 for the pacific settlement of internation| 
disputes. 


Art. 5. At least three months before the date of the election, th 
Secretary-General of the League of Nations shall address a written 
quest to the Members of the Court of Arbitration belonging to th 
States mentioned in the Annex to the Covenant or to the States whid 
join the League subsequently, and to the persons appointed under pare 
graph 2 of Article 4, inviting them to undertake, within a given time, 
national groups, the nomination of persons in a position to accept th 
duties of a member of the Court. 

No group may nominate more than four persons, not more than tw 
of whom shall be of their own nationality. In no case must the number 
of candidates nominated be more than double the number of seats tok 
filled. 


[ 30] 
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. 


Art. 6. Before making these nominations, each national group is 
recommended to consult its Highest Court of Justice, its Legal Facul- 
ties and Schools of Law, and its National Academies and national 
sections of International Academies devoted to the study of law. 


Art. 7. The Secretary-General of the League of Nations shall 
prepare a list in alphabetical order of all the persons thus nominated. 
Save as provided in Article 12, paragraph 2, these shall be the only 
persons eligible for appointment. 

The Secretary-General shall submit this list to the Assembly and to 
the Council. 

Art. 8 The Assembly and the Council shall proceed independently 
of one another to elect, firstly the judges, then the deputy-judges. 


Art. 9. At every election, the electors shall bear in mind that not 
only should all the persons appointed as members of the Court possess 
the qualifications required, but the whole body also should represent 
the main forms of civilization and the principal legal systems of the 


world, : 
Art. 10. Those candidates who obtain an absolute majority of votes 
in the Assembly and in the Council shall be considered as elected. 

In the event of more than one national of the same Member of the 
League being elected by the votes of both the Assembly and the 
Council, the eldest of these only shall be considered as elected. 


Art. 11. If, after the first meeting held for the purpose of the elec- 
tion, one or more seats remain to be filled, a second and, if necessary, 
a third meeting shall take place. 


Art. 12, If, after the third meeting, one or more seats still remain 
unfilled, a joint conference consisting of six members, three appointed 
by the Assembly and three by the Council, may be formed, at any time, 
at the request of either the Assembly or the Council, for the purpose 
of choosing one name for each seat still vacant, to submit to the As- 
sembly and the Council for their respective acceptance. 

If the Conference is unanimously agreed upon any person who 
fulfils the required conditions, he may be included in its list, even 
though he was not included in the list of nominations referred to in 
Articles 4 and 5. 

If the joint conference is satisfied that it will not be successful in 
procuring an election, those members of the Court who have already 
been appointed shall, within a period to be fixed by the Council, pro- 
ceed to fill the vacant seats by selection from among those candidates 
who have obtained votes either in the Assembly or in the Council. 


[31] 
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In the event of an equality of votes among the judges, the eldes 
judge shall have a casting vote. =p 
Art. 13. The members of the Court shall be elected for nine years 
They may be reelected. 
They shall continue to discharge their duties until their places have 
been filled. Though replaced, they shall finish any cases which they 
may have begun. 


Art. 14. Vacancies which may occur shall be filled by the same 
method as that laid down for the first election. A member of th 
Court elected to replace a member whose period of appointment had 
not expired will hold the appointment for the remainder of hi 
predecessor’s term. 


Art. 15. Deputy-judges shall be called upon to sit in the order lai 
down in a list. 

This list shall be prepared by the Court and shall have regard firstly 
to priority of election and secondly to age. 


Art. 16. The ordinary members of the Court may not exercise any 
political or administrative function. This provision does not apply to 
the deputy-judges except when performing their duties on the Court 

Any doubt on this point is settled by the decision of the Court, 


Art. 17. No member of the Court can act as agent, counsel or 
advocate in any case of an international nature. This provision only 
applies to the deputy-judges as regards cases in which they are called 
upon to exercise their functions on the Court. 

No member may participate in the decision of any case in which he 
has previously taken an active part, as agent, counsel or advocate for 
one of the contesting parties, or as a member of a national or inter- 
national court, or of a commission of inquiry, or in any other capacity, 

Any doubt on this point is settled by the decision of the Court. 


Art. 18. A member of the Court cannot be dismissed unless, in the 


unanimous opinion of the other members, he has ceased to fulfil the 
required conditions. 


Formal notification thereof shall be made to the Secretary-General 


of the League of Nations, by the Registrar. 

This notification makes the place vacant. 

Art. 19. The members of the Court, when engaged on the business 
of the Court, shall enjoy diplomatic privileges and immunities. 

Art. 20. Every member of the Court shall, before taking up his 


duties, make a solemn declaration in open Court that he will exercise 
his powers impartially and conscientiously. 
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Art. 21. The Court shall elect its President and Vice-President for 
three years; they may be reelected. 

It shall appoint its Registrar. 

The duties of Registrar of the Court shall not be deemed incom- 
patible with those of Secretary-General of the Permanent Court of 
Arbitration. 

Art. 22, The seat of the Court shall be established at The Hague. 

The President and Registrar shall reside at the seat of the Court. 
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Art. 23. A session of the Court shall be held every year. 

Unless otherwise provided by rules of Court, this session shall begin 
on the 15th of June, and shall continue for so long as may be deemed 
necessary to finish the cases on the list. 

The President may summon an extraordinary session of the Court 
whenever necessary. 
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Art. 24. If, for some special reason, a member of the Court con- 
siders that he should not take part in the decision of a particular case, 
he shall so inform the President. ; 

If the President considers that for some special reason one of the 
members of the Court should not sit on a particular case, he shall 

| give him notice accordingly. 
or | Jf in any such case the member of the Court and the President dis- 
ly | agree, the matter shall be settled by the decision of the Court. 


Art. 25. The full Court shall sit except when it is expressly pro- 
vided otherwise. 

If eleven judges cannot be present, the number shall be made up 
by calling on deputy-judges to sit. 
If, however, eleven judges are not available, a quorum of nine judges 
"| shall suffice to constitute the Court. 


Art. 26. Labor cases, particularly cases referred to in Part XIII 
(Labor) of the Treaty of Versailles and the corresponding portions of 
the other Treaties of Peace, shall be heard and determined by the 
Court under the following conditions: 

The Court will appoint every three years a special Chamber of five 
judges, selected so far as possible with due regard to the provisions 
of Article 9. In addition, two judges shall be selected for the purpose 
of replacing a judge who finds it impossible to sit. If the parties so 
demand, cases will be heard and determined by this Chamber. In the 
absence of any such demand, the Court will sit with the number of 
judges provided for in Article 25. On all occasions the judges will be 
assisted by four technical assessors sitting with them, but without the 
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right to vote, and chosen with a view to insuring a just repr 
of the competing interests. ‘ 

If there is a national of one only of the parties sitting as a judge in 
the Chamber referred to in the preceding paragraph, the President wil 
invite one of the other judges to retire in favor of a judge chosen by 
the other party in accordance with Article 31. 

The technical assessors shall be chosen for each particular case in 
accordance with the rules of procedure under Article 30 from a lig 
of “Assessors for Labor Cases” composed of two persons nominated 
by each Member of the League of Nations and an equivalent numbe 
nominated by the Governing Body of the Labor Office. The Gover 
ing Body will nominate, as to one-half, representatives of the workers, 
and as to one-half, representatives of employers from the list referred 
to in Article 412 of the Treaty of Versailles and the corresponding 
Articles of the other Treaties of Peace. 

In labor cases the International Labor Office shall be at liberty tp 
furnish the Court with all relevant information, and for this purpos 
the Director of that Office shall receive copies of all the writte: 
proceedings. 


Art. 27. Cases relating to transit and communications, particularly 
cases referred to in Part XII (Ports, Waterways and Railways) of 
the Treaty of Versailles and the corresponding portions of the other 
Treaties of Peace shall be heard and determined by the Court under 
the following conditions: 


The Court will appoint every three years a special Chamber of five 
judges, selected so far as possible with due regard to the provisions 
of Article 9. In addition, two judges shall be selected for the purpose 
of replacing a judge who finds it impossible to sit. If the parties % 
demand, cases will be heard and determined by this Chamber. In the 
absence of any such demand, the Court will sit with the number of 
judges provided for in Article 25. When desired by the parties o 
decided by the Court, the judges will be assisted by four technical 
assessors sitting with them, but without the right to vote. 

If there is a national of one only of the parties sitting as a judge i 
the Chamber referred to in the preceding paragraph, the President 
will invite one of the other judges to retire in favor of a judge chose 
by the other party in accordance with Article 31. 

The technical assessors shall be chosen for each particular case ii 
accordance with rules of procedure under Article 30 from a list of 
“Assessors for Transit and Communications cases” composed of two 
persons nominated by each Member of the League of Nations. 


[ 34] 











wit 


Fs: 


Bes aAaSaeR 


ss 2 


esa 8285 


of 


= 


619 


Art. 28 The special Chambers provided for in Articles 26 and 27 
may, with the consent of the parties to the dispute, sit elsewhere than 
at The Hague. 

Art. 29. With a view to the speedy despatch of business, the Court 
shall form annually a Chamber composed of three judges who, at the 
request of the contesting parties, may hear and determine cases by 


summary procedure. 
Art. 30. The Court shall frame rules for regulating its procedure. 


In particular, it shall lay down rules for summary procedure. 


Art. 31. Judges of the nationality of each contesting party shall 
retain their right to sit in the case before the Court. 

If the Court includes upon the Bench a judge of the nationality of one 
of the parties only, the other party may select from among the deputy- 
judges a judge of its nationality, if there be one. If there should not 
be one, the party may choose a judge, preferably from among those 
persons who have been nominated as candidates as provided in Articles 
4 and 5. 

If the Court includes upon the Bench no judge of the nationality 
of the contesting parties, each of these may proceed to select or choose 
a judge as provided in the preceding paragraph. 

Should there be several parties in the same interest, they shall, for 
the purpose of the preceding provisions, be reckoned as one party 
only. Any doubt upon this point is settled by the decision of the Court. 

Judges selected or chosen as laid down in paragraphs 2 and 3 of this 
Article shall fulfil the conditions required by Articles 2, 16, 17, 20, 24 
of this Statute. They shall take part in the decision on an equal foot- 
ing with their colleagues. 


Art, 32. The judges shall receive an annual indemnity to be deter- 
mined by the Assembly of the League of Nations upon the proposal 
of the Council. This indemnity must not be decreased during the 
period of a judge’s appointment. 

The President shall receive a special grant for his period of office, 
to be fixed in the same way. 

The Vice-President, judges and deputy-judges, shall receive a grant 
for the actual performance of their duties, to be fixed in the same 
way. 

Traveling expenses incurred in the performance of their duties shall 
be refunded to judges and deputy-judges who do not reside at the seat 
of the Court. 

Grants due to judges selected or chosen as provided in Article 31 
shall be determined in the same way. 
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The salary of the Registrar shall be decided by the Counci 
the proposal of the Court. 
The Assembly of the League of Nations shall lay down, on the 


“at The dec 


ab : , ; ‘ e 
if ! proposal of the Council, a special regulation fixing the conditions unde fo 
; ; which retiring pensions may be given to the personnel of the Court, a matte 


Art. 33. The expenses of the Court shall be borne by the League Art. 37 
of Nations, in such a manner as shall be decided by the Assembly | reference 


upon the proposal of the Council. Nations, 
. Art. 38 
i Cuapter II 1. Inte 
ing rules 
(3 Competence of the Court 2, Inte 

i he ' as law; 
aie at Art. 34. Only States or Members of the League of Nations can} 3. The 
7 f, parties in cases before the Court. 4, Sub 
. Art. 35. The Court shall be open to the Members of the League teachings 
and also to States mentioned in the Annex to the Covenant. as subsid 


The conditions under which the Court shall be open to other Stay} This 
shall, subject to the special provisions contained in treaties in forge, | 2 °a8¢ ¢ 
be laid down by the Council, but in no case shall such provisions place 
the parties in a position of inequality before the Court. 

When a State which is not a Member of the League of Nations js 
a party to a dispute, the Court will fix the amount which that party | 
is to contribute towards the expenses of the Court. Art. 3 
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Art. 36. The jurisdiction of the Court comprises all cases which the | English. 
parties refer to it and all matters specially provided for in treaties ani | French, 
conventions in force. | that the 

The Members of the League of Nations and the States mentioned | deliverec 
ee in the Annex to the Covenant may, either when signing or ratifying In the 
a 4 the protocol to which the present Statute is adjoined, or at a late ployed, 


7" :4 moment, declare that they recognize as compulsory, ipso facto ani | prefers; 
Pe | without special agreement, in relation to any other Member or State | 0 this 
: accepting the same obligation, the jurisdiction of the Court in all or | ‘wo tex 
y any of the classes of legal disputes concerning: The ( 
S (a) The interpretation of a treaty; _ 
; { (b) Any question of international law; either 

4 (c) The existence of any fact which, if established, would constitute applicat 
ie a breach of an international obligation; of the « 

‘ (d) The nature or extent of the reparation to be made for th The | 
Fat breach of an international obligation. concern 
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The declaration referred to above may be made unconditionally or 
on condition of reciprocity on the part of several or certain Members 
or States, or for a certain time. 

In the event of a dispute as to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Court. 

Art. 37. When a treaty or convention in force provides for the 
reference of a matter to a tribunal to be instituted by the League of 
Nations, the Court will be such tribunal. 


Art. 38. The Court shall apply: 

1, International conventions, whether general or particular, establish- 
ing rules expressly recognized by the contesting States ; 

2, International custom, as evidence of a general practice accepted 


| as law; 
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3. The general principles of law recognized by civilized nations; 

4. Subject to the provisions of Article 59, judicial decisions and the 
teachings of the most highly qualified publicists of the various nations, 
as subsidiary means for the determination of rules of law. : 

This provision shall not prejudice the power of the Court to decide 
acase ex @quo et bono, if the parties agree thereto. 


CHAPTER III 


Procedure 


Art. 39. The official languages of the Court shall be French and 
English. If the parties agree that the case shall be conducted in 
French, the judgment will be delivered in French. If the parties agree 
that the case shall be conducted in English, the judgment will be 
delivered in English. 

In the absence of an agréement as to which language shall be em- 
ployed, each party may, in the pleadings, use the language which it 
prefers; the decision of the Court will be given in French and English. 
In this case the Court will at the same time determine which of the 
two texts shall be considered as authoritative. 

The Court may, at the request of the parties, authorize a language 
other than French or English to be used. 


Art. 40. Cases are brought before the Court, as the case may be, 
either by the notification of the special agreement, or by a written 
application addressed to the Registrar. In either case the subject 
of the dispute and the contesting parties must be indicated. 

The Registrar shall forthwith communicate the application to all 
concerned, 
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He shall also notify the Members of the League of Nations throug, 
the Secretary-General. 


Art. 41. The Court shall have the power to indicate, if it Consider, 
that circumstances so require, any provisional measures which Ougts 
to be taken to reserve the respective rights of either party. 

Pending the final decision, notice of the measures suggested shal 
forthwith be given to the parties and the Council. 


Art. 42. The parties shall be represented by agents. 
They may have the assistance of counsel or advocates before th 
Court. 


Art. 43. The procedure shall consist of two parts: written and onl 

The written proceedings shall consist of the communication to t 
judges and to the parties of cases, counter-cases and, if necessary, 
replies; also all papers and documents in support. 

These communications shall be made through the Registrar, in t} 
order and within the time fixed by the Court. 

A certified copy of every document produced by one party shall k 
communicated to the other party. 

The oral proceedings shall consist of the hearing by the Court of 
witnesses, experts, agents, counsel and advocates. 


Art. 44. For the service of all notices upon persons other than th 
agents, counsel and advocates, the Court shall apply direct to th 
Government of the State upon whose territory the notice has tok 


served. 
The same provision shall apply whenever steps are to be taken tp 


procure evidence on the spot. 

Art. 45. The hearing shall be under the control of the President a, 
in his absence, of the Vice-President; if both are absent, the senior 
judge shall preside. 

Art. 46. The hearing in Court shall be public, unless the Court shi 
decide otherwise, or unless the parties demand that the public be a 
admitted. 

Art. 47. Minutes shall be made at each hearing, and signed by tt 
Registrar and the President. 

These minutes shall be the only authentic record. 

Art. 48. The Court shall make orders for the conduct of the a& 
shall decide the form and time in which each part must conclude i 
arguments, and make all arrangements connected with the taking d 
evidence. 
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Art. 49. The Court may, even before the hearing begins, call upon 
the agents to produce any document, or to supply any explanations. 
Formal note shall be taken of any refusal. 

Art. 50. The Court may, at any time, entrust any individual, body, 
bureau, commission or other organization that it may select, with the 
task of carrying out an inquiry or giving an expert opinion. 

Art. 51. During the hearing, any relevant questions are to be put 
to the witnesses and experts under the conditions laid down by the 
Court in the rules of procedure referred to in Article 30. 
re the Art. 52. After the Court has received the proofs and evidence 

within the time specified for the purpose, it may refuse to accept any 
further oral or written evidence that one party may desire to present 
d ora unless the other side consents. 
. Art. 53. Whenever one of the parties shall not appear before the 
™ Court, or shall fail to defend his case, the other party may call upon 
the Court to decide in favor of his claim. 

The Court must, before doing so, satisfy itself, not only that it has 
jurisdiction in accordance with Articles 36 and 37, but also that the 
claim is well founded in fact and law. 








































art d| Art. 54. When, subject to the control of the Court, the agents, 
| advocates and counsel have completed their presentation of the case, 
the President shall declare the hearing closed. 
un the | The Court shall withdraw to consider the judgment. 


0 the The deliberations of the Court shall take place in private and remain 
to bk 
secret, 
nt Art. 55. All questions shall be decided by a majority of the judges 
~ | present at the hearing. 
In the event of an equality of votes, the President or his deputy 
shall have a casting vote. 


nt of, 
senior Art. 56. The judgment shall state the reasons on which it is based. 


It shall contain the names of the judges who have taken part in the 


the unanimous opinion of the judges, dissenting judges are entitled to 
deliver a separate opinion. 


Art. 58. The judgment shall be signed by the President and by the 


Registrar. It shall be read in open Court, due notice having been given 
to the agents. 


y the 


Art. 59. The decision of the Court has no binding force except 
between the parties and in respect of that particular case. 


fe its 


shal} decision. 
€ not Art. 57. If the judgment does not represent in whole or in part 
ig | 
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Art. 60. The judgment is final and without appeal. In the 
of dispute as to the meaning or scope of the judgment, the Com 
shall construe it upon the request of any party. 

Art. 61. An application for revision of a judgment can be made 
only when it is based upon the discovery of some fact of such a nature 
as to be a decisive factor, which fact was, when the judgment wy 
given, unknown to the Court and also to the party claiming revision, 
always provided that such ignorance was not due to negligence. 

The proceedings for revision will be opened by a judgment of th 
Court expressly recording the existence of the new fact, recognizing 
that it has such a character as to lay the case open to revision, anf 
declaring the application admissible on this ground. 

The Court may require previous compliance with the terms of th} 
judgment before it admits proceedings in revision. 

The application for revision must be made at latest within six months 
of the discovery of the new fact. 

No application for revision may be made after the lapse of tm 
years from the date of the sentence. 

Art. 62. Should a State consider that it has an interest of a legd 
nature which may be affected by the decision in the case, it may 
submit a request to the Court to be permitted to intervene as a thin 
party. 

It will be for the Court to decide upon this request. 

Art. 63. Whenever the construction of a convention to which States 
other than those concerned in the case are parties is in question, th 
Registrar shall notify all such States forthwith. 

Every State so notified has the right to intervene in the proceedings; 
but, if it uses this right, the construction given by the judgment wil 
be equally binding upon it. 

Art. 64. Unless otherwise decided by the Court, each party shall 
bear its own costs. 


APPENDIX II 


THE PRESIDENT’S MESSAGE TO THE SENATE, FEBRUARY 24, 1923, URGING 
ADHERENCE BY THE UNITED STATES TO THE PROTOCOL’ 


To the Senate: 

There has been established at The Hague a Permanent Court a 
International Justice for the trial and decision of international causes 
by judicial methods, now effective through the ratification by the sig 
natory powers of a special protocol. It is organized and functioning 
The United States is a competent suitor in the Court through prov 

2 Reprinted from Senate Document No. 309, 67th Congress, 4th Session, 
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sion of the Statute creating it, but that relation is not sufficient for a 
nation long committed to the peaceful settlement of international con- 
troversies. Indeed, our nation had a conspicuous place in the advocacy 
of such an agency of peace and international adjustment, and our 
deliberate public opinion of today is overwhelmingly in favor of our 
full participation, and the attending obligations of maintenance and 
the furtherance of its prestige. It is for this reason that I am now 
asking for the consent of the Senate to our adhesion to the protocol. 

With this request I am sending to the Senate a copy of the letter 
addressed to me by the Secretary of State in which he presents in 
detail the history of the establishment of the Court, takes note of the 
objection to our adherence because of the Court’s organization under 
the auspices of the League of Nations, and its relation thereto, and 
indicates how, with certain reservations, we may fully adhere and 
participate and remain wholly free from any legal relation to the 
League or assumption of obligation under the Covenant of the League. 

I forbear repeating the presentation made by the Secretary of State, 
but there is one phase of the matter not covered in his letter with 
which I choose frankly to acquaint the Senate. For a long period, 
indeed ever since the international Conference on the Limitation of 
Armament, the consideration of plans under which we might adhere 
to the protocol has been under way. We were unwilling to adhere 
unless we could participate in the selection of the judges; we could not 
hope to participate with an American accord if adherence involved any 
legal relation to the League. These conditions, there is good reason 
to believe, will be acceptable to the signatory powers, though nothing 
definitely can be done until the United States tenders adhesion with 
these reservations. Manifestly the Executive cannot make this tender 
until the Senate has spoken its approval. Therefore I must earnestly 
urge your favorable advice and consent. I would rejoice if some 
action could be taken even in the short period which remains of the 
present session. 

It is not a new problem in international relationship: it is wholly a 
question of accepting an established institution of high character, and 
making effective all the fine things which have been said by us in favor 
of such an agency of advanced civilization. It would be well worth 
the while of the Senate to make such special effort as is becoming to 
record its approval. Such action would add to our own consciousness 
of participation in the fortunate advancement of international rela- 
tionship and remind the world anew that we are ready for our proper 
part in furthering peace and adding to stability in world affairs. 

Warren G. HArpInG 

The White House, February 24, 1923 
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Appenpix III 


LETTER OF THE SECRETARY OF STATE TO THE PRESIDENT, FEBRUARY 17, 1923, 
SETTING FORTH THE CONDITIONS OF ADHERENCE® 


Department of State 
Washington, February 17, 1923, 


My dear Mr. President: 


Referring to our interviews with respect to the advisability of action 
by this Government in order to give its adhesion upon appropriate cop. 
ditions to the protocol establishing the Permanent Court of Intern 
tional Justice, I beg leave to submit the following considerations: 

From its foundation this Government has taken a leading part ip 
promoting the judicial settlement of international disputes, Prior tp 
the first peace conference at The Hague in 1899 the United States had 
participated in 57 arbitrations, 20 of which were with Great Britain 
The President of the United States had acted as arbitrator between 
other nations in five cases and ministers of the United States or other 
persons, designated by this Government, had acted as arbitrator or 
umpire in seven cases. In 1890 the Congress adopted a concurrent 
resolution providing: 

“That the President be, and is hereby, requested to invite, from time 
to time, as fit occasions may arise, negotiations with any Government 
with which the United States has or may have diplomatic relations, 
to the end that any differences or disputes arising between the two 
Governments which cannot be adjusted by diplomatic agency may be 
referred to arbitration and be peaceably adjusted by such means 
(Congressional Record, Fifty-First Congress, First Session, Part 3 
Vol. 21, p. 2986.)” 

In his instructions to the delegates of this Government to the First 
Peace Conference at The Hague, Secretary Hay said: 

“Nothing can secure for human government and for the authority 
of law which it represents so deep a respect and so firm a loyalty as 
the spectacle of sovereign and independent states, whose duty it is to 
prescribe the rules of justice and impose penalties upon the lawless, 
bowing with reverence before the august supremacy of those principles 
of right which give to law its eternal foundation.” 

A plan for a permanent international tribunal accompanied thes 
instructions. 

At that conference there was adopted a “convention for the pacific 
settlement of international disputes,” which provided for a permanent 


_* Reprinted from Congressional Record, 67th Congress, 4th Session, Vol. 64, 
No. 74, p. 4508. 
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court of arbitration. This organization, however, while called a per- 
manent court, really consists of an eligible list of persons, designated 

the contracting parties respectively, from whom tribunals may be 
constituted for the determination of such controversies as the parties 
concerned may agree to submit to them. 

In 1908 and 1909 the United States concluded 19 general conventions 
of arbitration which, in accordance with The Hague conventions, pro- 
yided for arbitration by special agreement of differences which are of 
a legal nature or which relate to the interpretation of treaties, and 
which it may not have been possible to settle by diplomacy, provided 
that the differences do not affect the vital interest, the independence or 
the honor of the two contracting States and do not concern the interests 
of third parties. Moreover, since the First Peace Conference at The 
Hague, a number of conventions have been concluded by this Govern- 
ment submitting to arbitration questions of great importance. 

It is believed that the preponderant opinion in this country has not 
only favored the policy of judicial settlement of justiciable international 
disputes through arbitral tribunals specially established, but it has also 
strongly desired that a permanent court of international justice should 
be established and maintained. In his instructions to the delegates of 
the United States to the second peace conference, held at The Hague 
in 1907, Secretary Root emphasized the importance of the establish- 
ment of such a tribunal in conformity with accepted judicial standards. 
He said: “It should be your effort to bring about in the second con- 
ference a development of The Hague tribunal into a permanent tribunal, 
composed of judges who are judicial officers and nothing else; who are 
paid adequate salaries; who have no other occupation, and who will 
devote their entire time to the trial and decision of international causes 
by judicial methods and under a sense of judicial responsibility. These 
judges should be so selected from the different countries that the 
different systems of law and procedure and the principal languages 
shall be fairly represented. The court should be of such dignity, 
consideration and rank that the best and ablest jurists will accept ap- 
pointment to it and that the whole world will have absolute confidence 
in its judgment.” 

The Second Peace Conference discussed a plan looking to the attain- 
ment of this object, but the project failed because an agreement could 
not be reached with respect to the method of selecting judges. The 
conference adopted the following recommendation: 

“The conference recommends to the signatory powers the adoption 
of the project hereto annexed, of a convention for the establishment 
of a court of arbitral justice and its putting into effect as soon as an 
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accord shall be reached upon the choice of the judges and the constity. 
tion of the court.” 

The Covenant of the League of Nations provided, in Article 14, that 
the Council of the League should formulate and submit to the Members 
of the League plans for the establishment of a permanent court of 
international justice, which should be competent to hear and determine 
any dispute of an international character, which the parties thereto 
should submit to it, and which also might give an advisory opinion 
upon any dispute or question referred to it by the Council or by the 
Assembly of the League. This provision of the Covenant, it may be 
said, did not enter into the subsequent controversy with respect to par- 
ticipation by this Government in the League of Nations; on the con- 
trary, it is believed that this controversy reflected but little, if any, 
divergence of view in this country with respect to the advisability of 
establishing a permanent international court. 

Pursuant to the direction contained in the article above quoted, the 
Council of the League appointed an advisory committee of jurists, 
which sat at The Hague in the summer of 1920 and formulated a plan 
for the establishment of such a court. The Honorable Elihu Root was 
a member of that committee. It recommended a plan, which was sub 
sequently examined by the Council and Assembly of the League, and, 
after certain amendments had been made, the Statute constituting the 
Permanent Court of International Justice was adopted by the Assembly 
of the League on December 13, 1920. 

While these steps were taken under the auspices of the League, the 
Statute constituting the Permanent Court of International Justice did 
not become effective upon its adoption by the Assembly of the League 
On the contrary, it became effective by virtue of the signature and rati- 
fication by the signatory powers of a special protocol. The reason for 
this procedure was that, although the plan of the Court was prepared 
under Article 14 of the Covenant, the Statute went beyond the terms 
of the Covenant, especially in making the Court available to States 
which were not Members of the League of Nations. Accordingly, a 
protocol of signature was prepared by which the signatory powers 
declared their acceptance of the adjoined Statute of the Permanent 
Court of International Justice. The permanent court thus established 
by the signatory powers, under the Protocol with the Statute annexed, 
is now completely organized and at work. 

The Statute of the Court provides for the selection of the judges; 
defines their qualifications and prescribes the jurisdiction of the Court 
and the procedure to be followed in litigation before it. 

The Court consists of fifteen members—eleven judges, called “ordi- 
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nary judges,” and four deputy-judges. The eleven judges constitute 
the full Court. In case they cannot all be present, deputies are to sit 
as judges in place of the absentees; but if eleven judges are not 
available, nine may constitute a quorum. It is provided that the judges 
shall be elected, regardless of their nationality, from among persons of 
high moral character, possessing the qualifications required in their 
respective countries for appointments to the highest judicial offices, or 
are jurisconsults of recognized competence in international law. ~The 
judges are elected by the Council and Assembly of the League, each 
body proceeding independently. The successful candidate must obtain 
an absolute majority of votes in each body. The judges are elected for 
nine years and are eligible for re-election. The ordinary judges 
are forbidden to exercise any political or administrative function. This 
provision does not apply to the deputy-judges except when performing 
their duties on the Court. 

The jurisdiction of the Court comprises all cases which the parties 
refer to it and all matters specially provided for in treaties and 
conventions in force. . 

Provision has also been made so that any signatory power, if it 
desires, may in signing the Protocol accept as compulsory “ipso facto 
and without special convention” the jurisdiction of the Court in all or 
any of the classes of legal disputes concerning (a) the interpretation 
of a treaty; (6) any question of international law; (c) the existence 
of any fact which, if established, would constitute a breach of an 
international obligation; and (d) the nature or extent of the reparation 
to be made for the breach of an international obligation. 

This is an entirely optional clause and unless it is signed the jurisdic- 
tion of the Court is not obligatory. 

The first election of judges of the Court took place in September, 
1921. The eleven ordinary judges are the following: Viscount Robert 
Bannatyne Finlay, Great Britain; B. C. J. Loder, Holland; Ruy Barbosa, 
Brazil; D. J. Nyholm, Denmark; Charles André Weiss, France; John 
Bassett Moore, United States; Antonio Sanchez de Bustamante, Cuba; 
Rafael Altamira, Spain; Yorozu Oda, Japan; Dionisio Anzilotti, Italy; 
Max Huber, Switzerland. 

The four deputies are: Michailo Yovanovitch, Serb-Croate-Slovene 
State; F. V. N. Beichmann, Norway; Demetre Negulesco, Rumania; 
Chung-Hui Wang, China. 

It will be noted that one of the most distinguished American jurists 
has been elected a member of the Court—the Honorable John Bassett 
Moore. 

In considering the question of participation of the United States in 
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the support of the Permanent Court, it may be observed that the United 
States is already a competent suitor in the Court. The Statute expressly 
provides that the Court shall be open not only to Members of the 
League but to States mentioned in the Annex to the Covenant, 

But it is not enough that the United States should have the privileges 
of a suitor. In view of the vast importance of provisions for the 
peaceful settlement of internafrepal controversies, of the time-honored 
policy of this Government in promoting such settlements, and of the 
fact that it has at last been found feasible to establish upon a sound 
basis a permanent international court of the highest distinction and to 
invest it with a jurisdiction which conforms to American principles and 
practice, I am profoundly convinced that this Government, under 
appropriate conditions, should become a party to the convention estab- 
lishing the Court and should contribute its fair share of the expense 
of maintenance. 

I find no insuperable obstacle in the fact that the United States is 
not a Member of the League of Nations. The Statute of the Court has 
various procedural provisions relating to the League. But none of these 
provisions, save those for the election of judges, to which I shall 
presently refer, are of a character which would create any difficulty 
in the support of the Court by the United States despite its non- 
membership in the League. None of these provisions impair the inde- 
pendence of the Court. It is an establishment separate from the 
League, having a distinct legal status resting upon the Protocol and 
Statute. It is organized and acts in accordance with judicial standards, 
and its decisions are not controlled or subject to review by the League 
of Nations. 

In order to avoid any question that adhesion to the Protocol and 
acceptance of the Statute of the Court would involve any legal relation 
on the part of the United States to the League of Nations, or the as- 
sumption of any obligations by the United States under the Covenant 
of the League of Nations, it would be appropriate, if so desired, to 
have the point distinctly reserved as a part of the terms of the adhesion 
on the part of this Government. 

Again, as already noted, the signature of the Protocol and the con- 
sequent acceptance of the Statute, in the absence of assent to the 
optional compulsory clause, does not require the acceptance by the signa- 
tory powers of the jurisdiction of the Court except in such cases as may 
thereafter be voluntarily submitted th the Court. Hence, in adhering to 
the Protocol, the United States would pot be required to depart from 
the position, which it has thus far. taken, that there should be a special 
agreement for the submission of a particular controversy to arbitral 
decision. 
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There is, however, one fundamental objection to adhesion on the part 
of the United States to the Protocol and the acceptance of the Statute 
of the Court in its present form. That is, that under the provisions 
of the Statute only Members of the League of Nations are entitled to 
a voice in the election of judges. The objection is not met by the fact 
that this Government is represented by its own national group in the 
Hague Court of Arbitration and that this group may nominate candi- 
dates for election as judges of the Permanent Court of International 
Justice. This provision relates simply to the nomination of candidates; 
the election of judges rests with the Council and Assembly of the 
League of Nations. It is no disparagement of the distinguished abilities 
of the judges, who have already been chosen, to say that the United 
States could not be expected to give its formal support to a permanent 
international tribunal in the election of the members of which it had 
no right to take part. 

I believe that the validity of this objection is recognized and that 
it will be feasible to provide for the suitable participation by the United 
States in the election of judges, both ordinary and deputy-judges, 
and in the filling of vacancies. The practical advantage of the present 
system of electing judges by the majority votes of the Council and 
Assembly of the League, acting separately, is quite manifest. It was 
this arrangement which solved the difficulty, theretofore appearing 
almost insuperable, of providing an electoral system conserving the 
interests of the powers both great and small. It would be impracticable, 
in my judgment, to disturb the essential features of this system. It 
may also be observed that the members of the Council and Assembly 
of the League in electing the judges of the Court do not act under the 
Covenant of the League of Nations, but under the Statute of the 
Court and in the capacity of electors, performing duties defined by 
the Statute. It would seem to be reasonable and practicable, that in ad- 
hering to the Protocol and accepting the Statute, this Government 
should prescribe as a condition that the United States, through repre- 
sentatives designated for the purpose, should be permitted to partici- 
pate, upon an equality with other States Members of the League of 
Nations, in all proceedings both of the Council and of the Assembly of 
the League for the election of judges or deupty-judges of the Court or 
for the filling of vacancies in these offices, 

As the Statute of the Court prescribes its organization, competence 
and procedure, it would also be appropriate to provide, as a condition of 
the adhesion of the United States, that the Statute should not be 
amended without the consent of the United States. 

The expenses of the Court are not burdensome. Under the Statute 
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of the Court, these expenses are borne by the League of Nations; the 
League determines the budget and apportions the amount among its 
Members. I understand that the largest contribution by any State js 
but little more than $35,000 a year. In this matter also, the members 
of the Council and Assembly of the League do not act under the 
Covenant of the League but under the Statute of the Court. The 
United States, if it adhered to the Protocol, would, of course, desire 
to pay its fair share of the expense of maintaining the Court. The 
amount of this contribution would, however, be subject to determination 
by Congress and to the making of appropriations for the purpose, 
Reference to this matter also might properly be made in the instrument 
of adhesion. 

Accordingly I beg leave to recommend that, if this course meets 
with your approval, you request the Senate to take suitable action, adyis- 
ing and consenting to the adhesion on the part of the United States to 
the Protocol of December 16, 1920, accepting the adjoined Statute 
of the Permanent Court of International Justice, but not the optional 
clause for compulsory jurisdiction; provided, however, that such adhe- 
sion shall be upon the following conditions and understandings to be 
made a part of the instrument of adhesion: 

I. That such adhesion shall not be taken to involve any legal relation 
on the part of the United States to the League of Nations or the as- 
sumption of any obligations by the United States under the Covenant of 
the League of Nations constituting Part I of the Treaty of Versailles. 

II. That the United States shall be permitted to participate through 
representatives designated for the purpose and upon an equality with 
the other States, members respectively of the Council and Assembly 
of the League of Nations, in any and all proceedings of either the 
Council or the Assembly for the election of judges or deputy-judges 
of the Permanent Court of International Justice, or for the filling of 
vacancies. 

III. That the United States will pay a fair share of the expenses of 
the Court as determined and appropriated from time to time by the 
Congress of the United States. 

IV. That the Statute for the Permanent Court of International 
Justice adjoined to the Protocol shall not be amended without the 
consent of the United States. 

If the Senate gives its assent upon this basis, steps can then be taken 
for the adhesion of the United States to the Protocol in the manner 
authorized. The attitude of this Government will thus be defined and 
communicated to the other signatory powers whose acquiescence in the 
stated conditions will be necessary. 
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Copies of the Resolution of the Assembly of the League of Nations 
of December 13, 1920, the Protocol of December 16, 1920, and the 
Statute of the Court are inclosed herewith. 


Iam, my dear Mr. President, 
Faithfully yours, 


Cuartes E. HuGHEs. 


APPENDIX IV 


RESOLUTION OF THE SENATE OF THE UNITED STATES ADOPTED 
JANUARY 27TH, 1926* 


Whereas the President, under date of February 24th, 1923, transmitted 
a message to the Senate, accompanied by a letter from the Secretary of 
State, dated February 17th, 1923, asking the favourable advice and con- 
sent of the Senate to the adherence on the part of the United States to 
the Protocol of December 16th, 1920, of Signature of the Statute for the 
Permanent Court of International Justice, set out in the said message of 
the President (without accepting or agreeing to the Optional Clause for 
Compulsory Jurisdiction contained therein), upon the conditions and 
understandings hereafter stated, to be made a part of the instrument of 


adherence : 

Therefore be it 

Resolved (two-thirds of the Senators present concurring), That the 
Senate advise and consent to the adherence on the part of the United 
States to the isaid Protocol of December 16th, 1920, and the adjoined 
Statute for the Permanent Court of International Justice (without 
accepting or agreeing to the Optional Clause for Compulsory Jurisdic- 
tion contained in said Statute), and that the signature of the United 
States be affixed to the said Protocol, subject to the following reserva- 
tions and understandings, which are hereby made a part and condition 
of this resolution, namely: 


1. That such adherence shall not be taken to involve any legal 
relation on the part of the United States to the League of Nations 
or the assumption of any obligations by the United States under the 
Treaty of Versailles. 

2. That the United States shall be permitted to participate 
through representatives designated for the purpose and upon an 
equality with the other States, members respectively of the Council 
and Assembly of the League of Nations, in any and all proceedings 
of either the Council or the Assembly for the election of judges 
or deputy judges of the Permanent Court of International Justice 
or for the filling of vacancies. 

*Senate Resolution 5, 69th Congress, rst Session, Congressional Record, Vol. 67, 
No. 35, p. 2493. 
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3.. That the United States will pay a fair share of the ex 
of the Court as determined and appropriated from time to time by 
the Congress of the United States. : ; , 

4. That the United States may at any time withdraw its adher- 
ence to the said Protocol and that the Statute for the Permanent 
Court of International Justice adjoined to the Protocol shall not be 
amended without the consent of the United States. a 

5. That the Court shall not render any advisory opinion except 
publicly after due notice to all States adhering to the Court and to 
all interested States and after public hearing or opportunity for 
hearing given to any State concerned; nor shall it, without the con- 
sent of the United States, entertain any request for an advi: 
opinion touching any dispute or question in which the United States 
has or claims an interest. 

The signature of the United States to the said Protocol shall not be 
affixed until the Powers signatory to such protocol shall have indicated, 
through an exchange of notes, their acceptance of the foregoing reserva. 
tions and understandings as a part and a condition of adherence by the 
United States to the said Protocol. 

Resolved further, As a part of this act of ratification, that the United 
States approve the Protocol and Statute hereinabove mentioned, with 
the understanding that recourse to the Permanent Court of Inter. 
national Justice for the settlement of differences between the United 
States and any other State or States can be had only by agreement 
thereto through general or special treaties concluded between the 
parties in dispute; and 

Resolved further, That adherence to the said Protocol and Statute 
hereby approved shall not be so construed as to require the United 
States to depart from its traditional policy of not intruding upon, inter- 
fering with, or entangling itself in the political questions of policy or 
internal administration of any foreign State; nor shall adherence to the 
said Protocol and Statute be construed to imply a relinquishment by 
the United States of its traditional attitude toward purely American 
questions. 

Agreed to, January 16th (Calendar day, January 27th), 1926. 


APPENDIX V 


CONFERENCE OF STATES SIGNATORIES OF THE PROTOCOL OF SIGNATURE 
OF THE STATUTE OF THE PERMANENT COURT OF 
INTERNATIONAL yustice® 


Frnat Act 


1. The Conference of States signatories of the Protocol of Signature 
of the Statute of the Permanent Court of International Justice (Pro 


5 League Document V. Legal. 1926. v. 26, pp. 74-79; 81-83. 
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tocol of December 16th, 1920) met at the International Labour Office 
in Geneva on September Ist, 1926. 

2. The occasion of this Conference was the letter of March 2nd, 
1926, by which the Secretary of State of the United States of America 
informed the Secretary-General of the League of Nations that the 
United States was disposed to adhere to the Protocol of Signature of 
December 16th, 1920, on condition that each of the States signatories 
of the said Protocol should previously accept five reservations and con- 
ditions as follows: 


“J. That such adherence shall not be taken to involve any legal 
relation on the part of the United States to the League of Nations 
or the assumption of any obligations by the United States under the 
Treaty of Versailles. 

Il. That the United States shall be permitted to participate 
through representatives designated for the purpose nar upon an 
equality with the other States, Members, respectively, of the Council 
and Assembly of the League of Nations, in any and all proceedings 
of either the Council or the Assembly for the election of judges or 
deputy-judges of the Permanent Court of International Justice or 
for the filling of vacancies. 

III. That the United States will pay a fair share of the expenses 
of the Court as determined and appropriated from time to time by 
the Congress of the United States. 

IV. That the United States may at any time withdraw its ad- 
herence to the said Protocol and that the Statute for the Permanent 
Court of International Justice adjoined to the Protocol shall not be 
amended without the consent of the United States. 

V. That the Court shall not render any advisory opinion except 
publicly after due notice to all States adhering to the Court and to 
all interested States and after public hearing or opportunity for 
hearing given to any State, concerned; nor shall it, without the 
consent of the United States, entertain any request for an advisory 
opinion touching any dispute or question in which the United States 
has or claims an interest.” 


This letter gave rise to the resolution of the Council of the League 
of Nations of March 18th, 1926, suggesting that a Conference of the 
delegates of the States signatories of the Protocol should be convened 
at Geneva, in which the Government of the United States was also 
invited to participate. The Conference was charged with the task of 
studying the way in which the Governments of the signatories of the 
Protocol above mentioned might satisfy the five reservations and con- 
ditions proposed by the Government of the United States of America. 

3. The Government of the United States, for the reasons set forth 
in a letter of April 17th, 1926, addressed by the Secretary of State 
of the United States to the Secretary-General of the League of Nations, 
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declined the invitation to take part in the Conference. The signatory 
States enumerated below designated as their delegates to the 
Conference: 


(Here follows the list of Delegates.) 


In the course of its first meeting on September 1st, 1926, the Con- 
ference elected as President, Jonkheer W. J. M. VAN EYSINGA, 
delegate of the Netherlands, and as Vice-Presidents, His Excellency 
M. CESAR ZUMETA, delegate of Venezuela, and the Right Honour- 
able Sir Francis Henry Dillon BELL, delegate of New Zealand. 


4. In the course of its sessions, continued from September Ist, 1926, 
to September 23rd, 1926, the delegates named above, while regretting 
that they have not had the assistance of a representative %f the Govern- 
ment of the United States, have studied the reservations and conditions 
of the United States with a strong desire to satisfy them in the largest 
possible measure. The Conference has unanimously welcomed the 
proposal of the United States to collaborate in the maintenance of the 
Permanent Court of International Justice; such collaboration has been 
awaited with confidence by the States which have accepted the Statute 
of the Court. The Conference has taken full account of the great 
moral effect which the participation of the United States in the main- 
tenance of this institution of peace and justice would have on the 
development of international law and on the progressive organisation of 
world society on the basis of a respect for law and the solidarity of 
nations. Nor has it been unmindful of the valuable American contribu- 
tions to the progress of international justice in the course of the 19th 
and 20th centuries, notably in the fruitful participation of the delegates 
of the United States in the two Hague Peace Conferences and more 
recently in the large part taken by an eminent American jurist in the 
preparation of the Statute of the Court. 


5. The Conference has recognised that adherence to the Protocol of 
Signature of December 16th, 1920, by the United States under special 
conditions necessitates an agreement between the United States and the 
signatories of the Protocol. P 


6. The Conference has formulated the following conclusions as the 
basis of the replies to the letter addressed by the Secretary of State 
of the United States to each of the States signatories of the Protocol 
of December 16th, 1920, by which the signatory States would declare 
their views as to the acceptance of the reservations and conditions pro- 
posed by the United States. 
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Reservation I. 


It may be agreed that the adherence of the United States to the 
Protocol of December 16th, 1920, and the Statute of the Permanent 
Court of International Justice annexed thereto shall not be taken to 
involve any legal relation on the part of the United States to the 
League of Nations or the assumption of any obligations by the 
United States under the Treaty of Peace of Versailles of June 28th, 
1919. 

Reservation II. 


It may be agreed that the United States may participate, through 
representatives designated for the purpose and upon an equality 
with the other States, Members of the League of Nations, repre- 
sented in the Council or in the Assembly, in any and all proceedings 
of either the Council or the Assembly for the election of judges 
or deputy-judges of the Permanent Court of International Justice, 
or for the filling of vacancies. 


Reservation III. 


It may be agreed that the United States pay a fair share of the 
expenses of the Court as determined and appropriated from time 
to time by the Congress of the United States. 


Reservation IV. 


A. It may be agreed that the United States may at any time 
withdraw its adherence to the Protocol of December 16th, 1920. 

In order to assure equality of treatment, it seems natural that the 
signatory States, acting together and by not less than a majority 
of two-thirds, should possess the corresponding right to withdraw 
their acceptance of the special conditions attached by the United 
States to its adherence to the said Protocol in the second part of 
the fourth reservation and in the fifth reservation. In this way the 
status quo ante could be re-established if it were found that the ar- 
rangement agreed upon was not yielding satisfactory results.’ 

It is to be hoped, nevertheless, that no such withdrawal will be 
made without an attempt by a previous exchange of views to 
solve any difficulties which may arise. 

B. It may be agreed that the Statute of the Permanent Court of 
International Justice annexed to the Protocol of December 16th, 
1920, shall not be amended without the consent of the United States. 


Reservation V. 


A. In the matter of advisory opinions, and in the first place as 
regards the first part of the fifth reservation, the Government of the 
United States will, no doubt, have become aware, since the despatch 
of its letters to the various Governments, of the provisions of 
* The original text of this paragraph in the draft submitted to the Conference by 


the Committee was as follows: ‘“‘In order to assure equality of treatment, it seems 
necessary that the signatory States, acting together and by not less than a major- 
ity of two-thirds, should possess the corresponding right to withdraw their accep- 
tance of the special conditions attached by the 
the said Protocol. In this way the status quo ante could be reestablished. .. . 
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Articles 73 and 74 of the Rules of Court as amended by the Court 
on July 31st, 1926 (Annex A). It is believed that these provisions 
are such as to give satisfaction to the United States, having been 
made by the Court in exercise of its powers under Article 30 of its 
Statute. Moreover, the signatory States might study with the 
United States the possible incorporation of certain stipulations of 
principle on this subject in a protocol of execution such as is set 
forth hereafter (Annex B), notably as regards the rendering of ad- 
visory opinions in public. 

B. The second part of the fifth reservation makes it convenient 
to distinguish between advisory opinions asked for in the case of a 
dispute to which the United States is a party and that of advisory 
opinions asked for in the case of a dispute to which the United 
States is not a party but in which it claims an interest, or in the case 
of a question, other than a dispute, in which the United States 
claims an interest. 

As regards disputes to which the United States is a party, it 
seems sufficient to refer to the jurisprudence of the Court, which 
has already had occasion to pronounce upon the matter of disputes 
between a Member of the League of Nations and a State not be- 
longing to the League. This jurisprudence, as formulated in 
Advisory Opinion No. 5 (Eastern Carelia), given on July 23rd, 
1923, seems to meet the desire of the United States. 

As regards disputes to which the United States is not a party but 
in which it claims an interest, and as regards questions, other than 
disputes, in which the United States claims an interest, the Confer- 
ence understands the object of the United States to be to assure to 
itself a position of equality with States represented either on the 
Council or in the Assembly of the League of Nations. This prin- 
ciple should be agreed to. But the fifth reservation appears to rest 
upon the presumption that the adoption of a request for an advisory 
opinion by the Council or Assembly requires a unanimous vote. No 
such presumption, however, has so far been established. It is there- 
fore impossible to say with certainty whether in some cases, or 
possibly in all cases, a decision by a majority is not sufficient. In 
any event the United States should be guaranteed a position of 
equality in this respect; that is to say, in any case where a State 
represented on the Council or in the Assembly would possess the 
right of preventing, by opposition in either of these bodies, the 
adoption of a proposal to request an advisory opinion from the 
Court, the United States shall enjoy an equivalent right. 

Great importance is attached by the Members of the League of 
Nations to the value of the advisory opinions which the Court may 
give as provided for in the Covenant.’ The Conference is confident 
that the Government of the United States entertains no desire to 
diminish the value of such opinions in connection with the fune- 
tioning of the League of Nations. Yet the terms employed in the 
fifth reservation are of such a nature as to lend themselves toa 


™ The original text of this sentence in the draft submitted to the Conference by 
the Committee was as follows: “Great importance is attached by the Members 

the League of Nations to the value of the advisory opinions which the Court may 
give on the request of the Council or Assembly, and which are provided for in 





the Covenant.” 
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possible interpretation which might have that effect. The Members 
of the League of Nations would exercise their rights in the Council 
and in the Assembly with full knowledge of the details of the situa- 
tion which has necessitated a request for an advisory opinion, as 
well as with full appreciation of the responsibilities which a failure 
to reach a solution would involve for them under the Covenant of 
the League of Nations. A State which is exempt from the obliga- 
tions and responsibilities of the Covenant would occupy a different 
position. It is for this reason that the procedure to be followed by 
a non-member State in connection with requests for advisory 
opinions is a matter of importance and in consequence it is de- 
sirable that the manner in which the consent provided for in the 
second part of the fifth reservation will be given should form 
the object of a supplementary agreement which would ensure that 
the peaceful settlement of future differences between Members of 
the League of Nations would not be made more difficult. 

The Conference ventures to anticipate that the above conclusions 
will meet with acceptance by the United States. It observes that 
the application of some of the reservations of the United States 
would involve the conclusion of an appropriate agreement between 
the United States and the other States signatories of the Protocol 
of December 16th, 1920, as was indeed envisaged by the Secretary 
of State of the United States in his reply to the Secretary-General 
of the League of Nations dated April 17th, 1926. To this end, it is 
desirable that the States signatories of the Protocol of December 
16th, 1920, should conclude with the United States a protocol of 
execution which subject to such further exchange of views as the 
Government of the United States may think useful, might be in the 
form set out below (Annex B). 


ANNEX B. 


Preliminary Draft of a Protocol 


The States signatories of the Protocol of Signature of the Perma- 
nent Court of International Justice, dated December 16th, 1920, and 
the United States of America, through the undersigned duly 
authorised representatives, have agreed upon the following pro- 
visions regarding the adherence by the United States of America 
to the said Protocol, subject to the five reservations formulated by 
the United States. 


Article 1 


The United States shall be admitted to participate, through repre- 
sentatives designated for the purpose and upon an equality with the 
signatory States, Members of the League of Nations, represented 
in the Council or in the Assembly, in any and all proceedings of 
either the Council or the Assembly for the election of judges 
or deputy-judges of the Permanent Court of International Justice, 
provided for in the Statute of the Court. The vote of the United 
States shall be counted in determining the absolute majority of 
votes required by the Statute. 
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Article 2 


No amendment of the Statute annexed to the Protocol of Decem- 
ber 16th, 1920, may be made without the consent of all the Contract. 
ing States. 


Article 3 
The Court shall render advisory opinions in public session, 


Article 4 


The manner in which the consent provided for in the second 
part of the fifth reservation is to be given, will be the subject of an 
understanding to be reached by the Government of the United 
States with the Council of the League of Nations. 

The States signatories of the Protocol of December 16th, 1920, 
will be informed as soon as the understanding contemplated by the 
preceding paragraph has been reached. 

Should the United States offer objection to an advisory opinion 
being given by the Court, at the request of the Council or the 
Assembly, concerning a dispute to which the United States is nota 
party or concerning a question other than a dispute between States, 
the Court will attribute to such objection the same force and effect Protoc 
as attaches to a vote against asking for the opinion given by a ae 
Member of the League of Nations either in the Assembly or in clusion 
the Council. ° Preside 


Article 5 letter ¢ 


Subject to the provisions of Article 7 below, the provisions of the 
present Protocol shall have the same force and effect as the pro- 
visions of the Statute annexed to the Protocol of December 16th, 
1920. 


Article 6 


The present Protocol shall be ratified. Each State shall forward 
the instrument of ratification to the Secretary-General of the T hay 
League of Nations, who shall inform all the other signatory States. dated } 
The instruments of ratification shall be deposited in the archives of the Un 
the Secretariat of the League of Nations. whic 

The present Protocol shall come into force as soon as all the ; 
States which have ratified the Protocol of December 16th, 1920, in- Signat 
cluding the United States, have deposited their ratifications. Justice, 


* Th 
Article Pa te Com 
an 
The United States may at any time notify the Secretary-General to withe 
of the League of Nations that it withdraws its adherence to the Decembe 
Protocol of December 16th, 1920. The Secretary-General shall 
immediately communicate this notification to all the other States 
signatories of the Protocol. 
In such case the present Protocol shall cease to be in force as 
from the receipt by the Secretary-General jot the notification by 
the United States. 
On their part, each of the Contracting States may at any time 
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notify the Secretary-General of the League of Nations that it de- 
sires to withdraw its acceptance of the special conditions attached 
by the United States to its adherence to the Protocol of December 
16th, 1920, in the second part of its fourth reservation and in its 
fifth reservation.’ The Secretary-General shall immediately give 
communication of this notification to each of the States signatories 
of the present Protocol. The present Protocol shall be considered 
as ceasing to be in force if and when, within one year from the 
receipt of the said notification, not less than two-thirds of the Con- 
tracting States other than the United States shall have notified the 
Secretary-General of the League of Nations that they desire to 
withdraw the above mentioned acceptance.’ 


Article 8 


The present Protocol shall remain open for signature by any 
State which may in the future sign the Protocol of Signature of 
December 16th, 1920. 

SEE bli ce clinae cvldes ¢ ARO iirdiingwins ee y Misty 
in a single copy, of which the French and English texts shall both 
be authoritative. 


7. The Conference recommends to all the States signatories of the 
Protocol of December 16th, 1920, that they should adopt the above con- 
clusions and despatch their replies as soon as possible. It directs its 
President to transmit ‘to the Governments of the said States a draft 
letter of reply to the Secretary of State of the United States. 


APPENDIX VI 


LETTER FROM THE GOVERNMENT OF THE UNITED STATES OF AMERICA TO THE 
SECRETARY-GENERAL OF THE LEAGUE” 

Washington, February 19th, 1929. 

I have the honour to refer to the communication of this Department 
dated March 2nd, 1926, informing you of the resolution of the Senate of 
the United States setting forth the conditions and understandings on 
which this Government might become a signatory to the Protocol of 
Signature of the Statute of the Permanent Court of International 
Justice, and to inform you that I am to-day transmitting to each of the 


* The original text of this sentence in the draft submitted to the Conference by 
the Committee was as follows: ‘“‘On their part, each of the Contracting States may 
at any time notify the Secretary-General of the League of Nations that it desires 
to withdraw its consent to the adherence of the United States to the Protocol of 
December 16th, 1920.” 

*The original text of this sentence in the draft submitted to the Conference by 
the Committee was as follows: “The present Protocol shall be considered as ceas- 
ing to be in force if and when, within one year from the receipt of the said 
notification, not less than two-thirds of the Contracting States other than the 
United States shall have notified the Secretary-General of the League of Nations 
that they desire to withdraw their consent to the adhesion of the United States.” 

“Committee of Jurists on the Statute of the Permanent Court of International 
Justice, Minutes of the Session held at Geneva March 11-19, 1929. League Docu- 
ment No. C. 166. M. 66, 1929. v., pp. 96-97. 
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signatories of the Protocol a communication which, after referring to 
my previous communication on the subject, reads as follows: 


Five Governments unconditionally accepted the Senate reserya- 
tions and understandings; three indicated that they would accept 
but have not formally notified my Government of their acceptance; 
fifteen simply acknowledged the receipt of my Government’s note 
of February 12th, 1926; while twenty-four have communicated to 
my Government replies as hereinafter indicated. 

At a Conference held in Geneva in September, 1926, by a large 
number of the States signatories to the Protocol of Signature of the 
Statute of the Permanent Court of International Justice, a final act 
was adopted in which were set forth certain conclusions and recom- 
mendations regarding the proposal of the United States, together 
with a preliminary draft of a protocol regarding the adherence of 
the United States, which the Conference recommended that all the 
signatories of the Protocol of Signature of December 16th, 1920, 
should adopt in replying to the proposal of the United States. 
Twenty-four of the Governments adopted the recommendations of 
the Conference of 1926 and communicated to the Government of the 
United States in the manner suggested by the Conference. By these 
replies and the proposed protocol attached thereto, the first four 
reservations adopted by the Senate of the United States were ac- 
cepted. The fifth reservation was not accepted in full, but so much 
of the first part thereof as required the Court to render advisory 
opinions in public sessions was accepted, and the attention of my 
Government was called to the amended Rules of the Court requiring 
notice and an opportunity to be heard. 


The second part of the fifth reservation therefore raised the only 
question on which there is any substantial difference of opinion. 
That part of the reservation reads as follows: 

“.. Nor shall it (the Court) without the consent of the 
United States entertain any request for any advisory opinion 
touching any dispute or question in which the United States 
has or claims an interest.” 


It was observed in the Final Act of the Conference that, as re- 
gards disputes to which the United States is a party, the Court had 
already pronounced upon the matter of disputes between a member 
of the League of Nations and a State not a member, and reference 
was made to Advisory Opinion No. 5 in the Eastern Carelia case in 
which the Court held that it would not pass on such a dispute with- 
out the consent of the non-member of the League. The view was 
expressed that this would meet the desire of the United States. 

As regards disputes to which the United States is not a party 
but in which it claims an interest, the view was expressed in the 
Final Act that this part of the fifth reservation rests upon the pre- 
sumption that the adoption of a request for an advisory opinion by 
The Council or the Assembly requires a unanimous vote. It was 
stated that, since this has not been decided to be the case, it cannot 
be said with certainty whether in some or in all cases a decision by 
a majority may not be sufficient but that, in any case where a State 
represented on the Council or in the Assembly would have a right 
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to prevent by opposition in either of these bodies the adoption of a 
proposal to request an advisory opinion from the Court, the United 
States should enjoy an equal right. Article 4 of the Draft Protocol 
states that, “should the United States offer objection to an advisory 
opinion being given by the Court, at the request of the Council or 
the Assembly, concerning a dispute to which the United States is 
not a party or concerning a question other than a dispute between 
States, the Court will attribute to such objection the same force and 
effect as attaches to a vote against asking for the opinion given by 
amember of the League of Nations either in the Assembly or in the 
Council,” and that “the manner in which the consent provided for in 
the second part of the fifth reservation is to be given” should be the 
subject of an understanding to be reached by the Government of 
the United States with the Council of the League of Nations. 
The Government of the United States desires to avoid, in so far 
as may be possible, any proposal which would interfere with or em- 
barrass the work of the Council of the League of Nations doubtless 
often perplexing and difficult, and it would be glad if it could dis- 
pose of the subject by a simple acceptance of the suggestions 
embodied in the Final Act and Draft Protocol adopted at Geneva 
on September 23rd, 1926. There are, however, some elements of un- 
certainty in the bases of these suggestions which seem to require 
further discussion. The powers of the Council and its modes of 
procedure depend upon the Covenant of the League of Nations, 
which may be amended at any time. The ruling of the Court in 
the Eastern Carelia case and the Rules of the Court are also sub- 
ject to change at any time. For these reasons, without further 
enquiry into the practicability of the suggestions, it appears that the 
Protocol submitted by the Twenty-four Governments in relation 
to the fifth reservation of the United States Senate would not fur- 
nish adequate protection to the United States. It is gratifying to 
learn from the proceedings of the Conference at Geneva that the 
considerations inducing the adoption of that part of Reservation 5 
giving rise to differences of opinion are appreciated by the Powers 
participating in that Conference. Possibly the interest of the United 
States thus attempted to be safeguarded may be fully protected 
in some other way or by some other formula. The Government of 
the United States feels that such an informal exchange of views as 
is contemplated by the twenty-four Governments should, as herein 
suggested, lead to agreement upon some provision which in unobjec- 
tionable form would protect the rights and interests of the United 
States as an adherent to the Court Statute, and this expectation is 
strongly supported by the fact that there seems to be but little 
difference regarding the substance of these rights and interests. 


(Signed) Franx B. KELLocc. 


Appenpix VII 
TEXT OF ORIGINAL ROOT PLAN™ 
The Court shall not, without the consent of the United States, render 
an advisory opinion touching any dispute to which the United States 
1S a party. 


"Op. cit., p. 9. ; 
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The Court shall not, without the consent of the United States, render 
an advisory opinion touching any dispute to which the United States is 
not a party but in which it claims an interest or touching any questions 
other than a dispute in which the United States claims an interest, 

The manner in which shall be made known whether the United 
States claims an interest and gives or withholds its consent shall be as 
follows: 

Whenever in contemplation of a request for an advisory opinion, it 
seems to them desirable, the Council or Assembly may invite an ex. 
change of views with the United States and such exchange of views 
shall proceed with all convenient speed. 

Whenever a request for an advisory opinion comes to the Court, 
the Registrar shall notify the United States thereof, among other States 
mentioned in the now existing Article 73 of the Rules of the Court, stat. 
ing a reasonable time-limit fixed by the President within which a 
written statement by the United States concerning the request will he 
received, 

In case the United States shall, within the time fixed, advise the 
Court in writing that the request touches a dispute or question in which 
the United States has an interest and that the United States has not 
consented to the submission of the question, thereupon all proceedings 
upon the question shall be stayed to admit of an exchange of views 
between the United States and the proponents of the request, and 
such exchange of views shall proceed with all convenient speed. 

If after such an exchange of views, either while a question is in con- 
templation or after a question has gone to the Court, it shall appear: 
(1) that no agreement can be reached as to whether the question does 
touch an interest of the United States within the true meaning of the 
second paragraph of this article; and (2) that the submission of the 
question is still insisted upon after attributing to the objections of the 
United States the same force and effect as attaches to a vote against 
asking for the opinion given by a Member of the League of Nations 
either in the Assembly or in the Council; and if it also appears that the 
United States has not been able to find the submission of the question so 
important for the general good as to call upon the United States to 
forego its objection in that particular instance, leaving the request to 
be acted upon by the Court without in any way binding the United 
States; then it shall be deemed that, owing to a material difference 
of view regarding the proper scope of the practice of requesting 
advisory opinions, the arrangement now agreed upon is not yielding 
satisfactory results and that the exercise of the powers of withdrawal 
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provided in Article 7 hereof will follow naturally without any imputa- 
tion of unfriendliness or of unwillingness to cooperate generally for 
peace and goodwill. 


Apprenpix VIII 


pROTOCOL FOR THE ACCESSION OF THE UNITED STATES TO THE PROTOCOL OF 
SIGNATURE OF THE STATUTE OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE” 


(THE “ROOT PLAN”) 


The States signatories of the Protocol of Signature of the Statute of 
the Permanent Court of International Justice, dated December 16th, 
1920, and the United States of America, through the undersigned duly 
guthorised representatives, have mutually agreed upon the following 
provisions regarding the adherence of the United States of America to 
the said Protocol, subject to the five reservations formulated by the 
United States in the resolution adopted by the Senate on January 27th, 
1926. j 

Article 1 

The States signatories of the said Protocol accept the special condi- 
tions attached by the United States in the five reservations mentioned 
above to its adherence to the said Protocol upon the terms and 
conditions set out in the following articles. 


Article 2 


The United States shall be admitted to participate, through repre- 
sentatives designated for the purpose and upon an equality with the 
signatory States members of the League of Nations represented in the 
Council or in the Assembly, in any and all proceedings of either the 
Council or the Assembly for the election of judges or deputy judges of 
the Permanent Court of International Justice, provided for in the 
Statute of the Court. The vote of the United States shall be counted 
in determining the absolute majority of votes required by the Statute. 


Article 3 


No amendment of the Statute of the Court may be made without 
the consent of all the Contracting States. 


Article 4 


The Court shall render advisory opinions in public sessions after 
notice and opportunity for hearing substantially as provided in the now 
existing Articles 73 and 74 of the Rules of Court. 


“Op cit., p. 132; Root Hearings, p. 72. 
[61] 





































646 


Article 5 

With a view to ensuring that the Court shall not, without the consey 
of the United States, entertain any request for an advisory opinig, 
touching any dispute or question in which the United States has @ 
claims an interest, the Secretary-General of the League of Nations 
through any channel designated for that purpose by the United States, 
inform the United States of any proposal before the Council or th 
Assembly of the League for obtaining an advisory opinion from the 
Court, and thereupon, if desired, an exchange of views as to whether a 
interest of the United States is affected shall proceed with all cop. 
venient speed between the Council or Assembly of the League anj 
the United States. 

Whenever a request for an advisory opinion comes to the Court, th 
Registrar shall notify the United States thereof, among other States 
mentioned in the now existing Article 73 of the Rules of Court, stating 
a reasonable time limit fixed by the President within which a writte 
statement by the United States concerning the request will be received, 
If for any reason no sufficient opportunity for an exchange of views 
upon such request should have been afforded and the United States 
advises the Court that the question upon which the opinion of the Court 
is asked is one that affects the interests of the United States, proceed- 
ings shall be stayed for a period sufficient to enable such an exchange 
of views between the Council or the Assembly and the United States 
to take place. 

With regard to requesting an advisory opinion of the Court in any 
case covered by the. preceding paragraphs, there shall be attributed to 
an objection of the United States the same force and effect as attaches 
to a vote against asking for the opinion given by a Member of th 
League of Nations in the Council or in the Assembly. 

If, after the exchange of views provided for in paragraph 1 and 2of 
this Article, it shall appear that no agreement can be reached and the 
United States is not prepared to forego its objection, the exercise of the 
powers of withdrawal provided for in Article 8 hereof will follow 
naturally without any imputation of unfriendliness or unwillingness to 
cooperate generally for peace and goodwill. 


Article 6 


Subject to the provisions of Article 8 below, the provisions of the 
present protocol shall have the same force and effect as the provisions 
of the Statute of the Court and any future signature of the Protocol 
of December 16th, 1920, shall be deemed to be an acceptance of the 
provisions of the present protocol. 
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Article 7 


The present protocol shall be ratified. Each State shall forward the 
instrument of ratification to the Secretary-General of the League of 
Nations, who shall inform all the other signatory States. The instru- 
ments of ratification shall be deposited in the archives of the Secretariat 
of the League of Nations. 

The present protocol shall come into force as soon as all States which 
have ratified the Protocol of December 16th, 1920, and also the United 
States have deposited their ratifications. 


Article 8 


The United States may at any time notify the Secretary-General of 
the League of Nations that it withdraws its adherence to the Protocol 
of December 16th, 1920. The Secretary-General shall immediately 
communicate this notification to all the other States signatories of the 
Protocol. 

In such case, the present protocol shall cease to be in force as from 
the receipt by the Secretary-General of the notification by the United 
States. 

On their part, each of the other Contracting States may at any time 
notify the Secretary-General of the League of Nations that it desires to 
withdraw its acceptance to the special conditions attached by the United 
States to its adherence to the Protocol of December 16th, 1920. The 
Secretary-General shall immediately give communication of this notifi- 
cation to each of the States signatories of the present protocol. The 
present protocol shall be considered as ceasing to be in force if and 
when, within one year from the date of receipt of the said notification, 
not less than two-thirds of the Contracting States other than the 
United States shall have notified the Secretary-General of the League 
of Nations that they desire to withdraw the above-mentioned acceptance. 

Done at , the day of , 19 , in a single copy, 
of which the French and English texts shall both be authoritative. 


APPENDIX IX 


MESSAGE FROM THE PRESIDENT OF THE UNITED STATES TRANSMITTING A 
Proroco, or REVISION OF THE STATUTE OF THE PERMANENT CouRT OF 
INTERNATIONAL JUSTICE, SIGNED AT GENEVA ON SEPTEMBER 14, 1920; A 
Protoco, or SIGNATURE OF THE STATUTE OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE, SIGNED AT GENEVA ON DECEMBER 16, 1920; AND 
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A Protoco, oF ACCESSION OF THE UNITED STATES OF AMERICA 10 Ty 
Proroco, or SIGNATURE OF THE STATUTE OF THE PERMANENT Court 
INTERNATIONAL JUSTICE, SIGNED AT GENEVA ON SEPTEMBER 14, 1929" 


To the Senate: 


I have the honor to transmit to the Senate for its consideration ang 
action, three documents concerning adherence of the United States tp 
the Court of International Justice. I inclose also a report of November 
18, 1929, by the Secretary of State. I trust the protocols may hay 
consideration as soon as possible after the emergency relief and appro. 
priation legislation has been disposed of. 

It will be recalled that on January 27, 1926, following extended con. 
sideration, the Senate advised and gave consent to adherence to the 
court with five reservations; and it gave authorization to effect their 
acceptance by an exchange of notes. Consent to four of these reserya. 
tions was promptly expressed at a meeting of the nations members of 
the court, and after negotiations undertaken with the approval of 
President Coolidge, two protocols were drawn to revise the statutes of 
the court in order to embody this consent and also to meet the fifth 
reservation. The protocol of accession of the United States and th 
protocol of revision have now been signed by practically all the nations 
which are members of the court and have also already been ratified by 
a large majority of those nations. 

The provisions of the protocols free us from any entanglement in 
the diplomacy of other nations. We can not be summoned before this 
court, we can from time to time seek its services by agreement with 
other nations. These protocols permit our withdrawal from the court 
at any time without reproach or ill will. 

The movement for the establishment of such a court originated with 
our country. It has been supported by Presidents Wilson, Harding, and 
Coolidge; by Secretaries of State Hughes, Kellogg, and Stimson. It 
springs from the earnest seeking of our people for justice in inter- 
national relations and to strengthen the foundations of peace. 

Through the Kellogg-Briand pact we have pledged ourselves to the 
use of pacific means in settlement of all controversies. Our great 
Nation, so devoted to peace and justice, should lend its cooperation in 
this effort of the nations to establish a great agency for such pacific | 

settlements. 


HERBERT Hoover 


Tue Waite House, December 10, 1930. 
13 Senate Executive A, 71st Cong., 3d Sess. 
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APPENDIX X 


UprTeR OF NOVEMBER 18, 1920, FROM SECRETARY OF STATE STIMSON TO 
PRESIDENT HOOVER, REQUESTING AUTHORIZATION FOR SIGNATURE ON BE- 
HALF OF THE UNITED STATES OF THE THREE PROTOCOLS PROVIDING FOR 
MEMBERSHIP IN THE PERMANENT COURT OF INTERNATIONAL JUSTICE™ 


My Dear Mr. Presiwent: There is now awaiting our decision the 
question of whether this Government shall sign the protocol of ad- 
herence to the statute of World Court, on the conditions set out in the 
resolution of the United States Senate of January 27, 1926, as this reso- 
jution was accepted by the recent protocol of September 14, 1929, now 
open for signature in Geneva. Closely involved in this decision is the 
question whether the United States shall also sign the protocol revising 
the statute of the World Court, also dated September 14, 1929, and 
also open for signature at Geneva. This latter protocol provides for 
certain amendments to the charter statute of the court which have an 
important bearing upon the question of our adherence. Practically 
all of the nations which are signatories to the World Court have 
already signed these protocols, during the past few weeks in which they 
have been open for signature, 50 nations having signed the former 
and 49 the latter. The only nations which have not signed the former 
to date are Albania, Costa Rica, Ethiopia, and Lithuania. 

A brief summary of the considerations involved in this question seems 
advisable. 

For over half a century the United States has taken a leading part 
in promoting the judicial settlement of international disputes. Not only 
have its citizens been prominent in advocating such settlement as a 
substitute for war, but the Government, itself, has participated in many 
important arbitrations ; and our Presidents, as well as our foreign minis- 
ters, have frequently acted as arbitrators in such disputes between other 
nations. 

In 1899, the American delegation to the first Hague conference was 
active in securing the establishment of the so-called Permanent Court 
of Arbitration, which still exists and in which we are members. Our 
Government, under Mr. Roosevelt, submitted to that body its first case, 
a controversy between the United States and Mexico. 

This so-called court, however, was but a step in the direction proposed 
by the American delegation. It is not constituted as a real court, 
holding’ regular meetings and sessions. It is a mere panel or list of 
about 150 names of gentlemen who have been selected by the member 
States, are qualified and available to sit as arbiters in any disputes which 


“Loc. cit. 
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may be submitted to them. Whenever a controversy is desired to 
referred to it, the arbitrators who are to sit are selected by the es 
are called out from their private lives, and the case is then refer 
them. ’ 

In 1907, the American delegates to the second Hague conference wer 
instructed by President Roosevelt and Secretary of State Root to work 
for the development of this court of arbitration “into a permanen 
tribunal composed of judges who are judicial officers and nothing else, 
who are paid adequate salaries, who have no other occupation, and who 
are devoting their entire time to the trial and decision of internation 
cases by judicial methods and under a sense of judicial responsibility,” 

Owing to difficulties in agreeing upon the method of selecting th 
judges they were unsuccessful then; but such a court was finally 
established in 1920 under the name of the Permanent Court of Inter. 
national Justice, commonly referred to as the World Court. Its charter 
was framed by a group of distinguished jurists in which the United 
States was represented; and it is interesting to remember that the 
difficulty which had prevented the establishment of the court in 1997 
was solved by the suggestion of the American member, Mr. Root, based 
upon the analogy of a precedent in the creation of our own Federal 
Constitution, the so-called Connecticut compromise. 

Although this final movement which established the court was initi- 
ated by the League of Nations, the court took its existence and became 
effective not by the action of the League, but under a statute and 
protocol separately signed by over 50 States, not all of whom are 
League members. It thus owes its existence to the independent av 
thority of these signatory States. 

This court has now been in existence for over eight years. It has 
rendered 16 judgments in controverted cases and has also delivered 16 
advisory opinions on questions which have been submitted to it. Several 
of these judgments have been rendered in cases which were of great 
importance and in which bitter international controversies had existed. 
Both the judgments and the advisory opinions have rendered important 
service in settling such controversies and thus in preserving peace. 
Confidence in the court has so developed that its business is rapidly 
increasing, and one of the chief purposes of the proposed amendments 
of its charter statute above mentioned is to provide for more continuous 
sessions and in other respects to increase the importance and efficiency 
of the tribunal. ; 

Unless a State has signed the so-called “optional clause,” granting to 
the court compulsory jurisdiction over it in certain classes of legal 
disputes (which it is not proposed in the present protocol that the 
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United States shall sign), the court can take jurisdiction only over cases 
which the parties themselves refer to it. It has no power to draw an 
unwilling suitor before it, even if that suitor be a signatory of the court, 
and render judgment in respect to such suitor. The court simply stands 
ready and available as a carefully chosen and experienced tribunal to 
which the nations of the world, if and when they choose, can refer their 
disputes for settlement, without the ordinary delays and difficulties 
which accompany the selection of arbitrators. 

Under the terms of the original charter of the court, the United 
States is already a competent suitor to appear before it. The only 
obligation which we should assume by joining the court is one which we 
ourselves have asked for in the Senate reservations, namely, that we 
should pay our appropriate share of the expenses of its maintenance. 
Iam informed that the largest contribution by any State has been but 
little more than $35,000 a year; and, although these expenses will be 
slightly increased in the future by an increase in the number and salaries 
of the judges, this obligation in any event will be comparatively trivial. 

The only other changes in our present status as suitor which would be 
effected by our joinder would be to give us new rights and privileges. 
If we join the court, we shall be admitted, under the protocol of ad- 
herence, to participate on an equality with the other signatory States in 
the election of the judges of the court. We should also be assured that 
no amendment of the character of the court could be made without our 
consent. 

Far exceeding the weight of these legal considerations, by joining the 
court the United States would resume its time-honored place of leader- 
ship in the great movement for the judicial settlement of international 
controversies, and in the future, through its representatives and jurists, 
exercise its proper influence in the development of the kind of court 
which our representatives proposed to The Hague conference more than 
30 years ago. 

These considerations were pointed out by my predecessor, Mr. 
Hughes, in his letter to President Harding on February 17, 1923, advis- 
ing adherence to the court. On February 24, 1923, President Harding 
submitted to the Senate the proposal of adhesion. On March 3, 1925, 
a resolution was passed by the House of Representatives stating that it 
desired “to express its cordial approval of the said court and an earnest 
desire that the United States give early adherence to the protocol estab- 
lishing the same” and expressing its readiness to participate in the 
enactment of such legislation as would necessarily follow such approval. 

On January 27, 1926, the Senate gave its advice and consent to adher- 
ence to the court upon five reservations. As to the first four of these 
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reservations, no objection has been raised by any of the other signatons 
of the court, and they are accepted in toto in the proposed protocdlg 
adherence now before us. se 

The fifth reservation related to advisory opinions and was as follows: 

“s. That the court shall not render any advisory opinion except 
publicly after due notice to all States adhering to the court and to al 
interested States and after public hearing or opportunity for 
given to any State concerned; nor shall it without the consent of the 
United States entertain any request for an advisory opinion 
any dispute or question in which the United States has or claims a 
interest.” 

As to the first half of this reservation, article 4 of the protocol of 
adherence now open for signature provides: 

“The court shall render advisory opinions in public session afte 
notice and opportunity for hearing substantially as provided in the noy 
existing articles 73 and 74 of the rules of the court.” 

These rules provide for public hearings by the court on advisory 
opinions after notice to all member States or States admitted to appear 
before the court (which would cover the case of the United State 
whether we adhered or not). They provide for an opportunity for 
argument on the part of all States notified or asking to be heard and for 
a public delivery of the opinion in open court. 

Furthermore, these rules will be incorporated into the charter statute 
of the court in the second protocol revising the original statute which, 
as I first pointed out in this letter, is also open for our signature, By 
thus incorporating these rules, they become irrepealable and permanent; 
and, therefore, if we adhere to the court, these provisions for notice and 
public hearing can not be withdrawn without our consent. 

By these provisions one of the chief dangers which has influenced 


American opinion in its objection to the rendering of advisory opinions | 


by the court has been removed. America’s fear lest the opinion of the 
court should be sought by some nations and rendered by the court in 
private, and that other nations might thus suddenly find their interests 
compromised by a decision of the court on a question in which they 
are involved, no longer has any foundation. The court in rendering 
advisory opinions must follow substantially the same procedure as is 


followed in controversies, or, as they are termed in the rules of the , 


court, “contentious cases.” It must act in public; it must give general 
notice of its proposed hearing, in order that any one who is interested 
may have an opportunity to be heard; and it must hear them. 

But the court and the pending protocol go even further. In April, 
1925, the court was requested to render an advisory opinion in respect 
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to the effect of the treaty of peace between Finland and Russia in 
reference to the autonomy of Eastern Carelia. When this request came 
before the court in January it was found that Russia, although notified 
of the pending hearing, refused to take any part in the proceedings. 
Thereupon the court refused to go forward with the matter or to render 
any advisory opinion, saying that it found it to be “well established 
in international law that no State can without its consent be compelled 
to submit its dispute to other States, whether to mediation or to arbitra- 
tion, or to any other means of pacific settlement. * * * the court, 
being a court of justice, can not, even in giving advisory opinions, 
depart from the essential rules guiding their activities as a court.” 

By this ruling the court assimilated its practice in advisory opinions 
where a dispute was involved between any nations to the same rule 
provided by its charter to govern contentious cases. It will not act un- 
less the parties to such dispute request it to act. 

This rule of conduct laid down by the court itself will now be made 
imperative and binding upon it by an amendment in the new proposed 
protocol of revisicn which is before us for signature. That protocol 
contains now article 68 reading as follows. 

“In the exercise of its advisory functions the court shall further be 
guided by the provisions of the statute which apply to contentious cases 
to the extent which it recognizes them to be applicable.” 

The court, having already recognized this principle of contentious 
cases to be applicable, is required by this provision in its charter now 
to forever hereafter act accordingly. 

The report of the committee of jurists of September 13, 1929, recom- 
mending these amendments sets forth the reason for these amendments 
as to advisory opinions. The amendments are shown to be general in 
character, so as to include all nations; they also show that the reason 
why it is proposed to assimilate the procedure on advisory opinions to 
the procedure on contentious cases is the fundamental reason that unless 
both parties to a dispute are present and heard, the opinion will not 
carry any weight. The report, therefore, makes it clear beyond perad- 
venture that the consent of the disputant nations is required in every 
case as a precondition to the granting of an advisory opinion involving 
any dispute. 

By this ruling and amendment another fear as to advisory opinions is 
removed. If the United States is involved in any dispute or contro- 
versy, to whatever degree, with another country, that matter can not be 
brought before the World Court without the consent of the United 
States, even for the purpose of obtaining an advisory opinion. 

It will be noticed that these last considerations fully meet the most 
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important portion of the last half of the fifth reservation of the Senate, 
They give to the United States what amounts to an absolute veto upon 
an advisory opinion touching “any dispute * * * in which the Unity 
States has * * * an interest.” 

There remains only that portion of the last sentence in the fifth rege. 
vation, which provides that the court shall not, without the consent of 
the United States, entertain a request for an advisory opinion touching 
any question in which the United States merely claims an interest an 
where the claim does not amount to a dispute or controversy. It wij 
be obvious at once that the scope of this remaining clause is necessarily 
very narrow. 

If the United States has an interest in any matter which anothy 
nation is seeking to bring up for an advisory opinion which is of so vital 
a character that the United States would not be satisfied to appear and 
present its interest to the court, but desires to shut off all consideration 
of the court therefrom by its objection, that matter, in all human prola- 
bility, will have already attained the character of a dispute or contro 
versy between the two nations, in which case the United States would 
already have a veto power under the new article 68 of the charter 
statute, which adopts and enacts the spirit of the Eastern Carelia de 
cision. Otherwise, we should perforce be brought to assume that the 
United States under this reservation was seeking rather arbitrarily 
to interfere with its veto in the affairs of other nations in which it 
had a very slight interest—a conclusion which is not lightly to be 
assumed. Therefore, I think it a fair assumption to say that the field 
covered by this last remaining portion of the fifth reservation is very 
narrow, and the need for such a prohibition unlikely ever to arise, 

Yet this very slight possibility is elaborately guarded against by the 
new protocol of adherence. So anxious have the framers of this pro 
tocol been to meet even the most unlikely desires of the United States 
that they have devoted the major portion of the protocol to providing 
machinery to meet this contingency. 

Advisory opinions can only be rendered by the court on the request of 
the council or the assembly of the League of Nations. Article § of 
the proposed protocol provides that the secretary general of the league 
shall inform the United States of any proposal for obtaining an advisory 
opinion of the court which is pending before the council or the a+ 
sembly, with a view to obtaining an exchange of views between the 
United States and the council or assembly as to whether an interest 
of the United States is affected. Then when a request for such af 
opinion actually comes to the court the registrar of the court shall 
notify the United States and give a reasonable time in which a state 
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ment of the United States concerning the request will be received. If 
necessary, the court will grant a stay of proceedings in respect to the 
request for such time as is necessary to enable an exchange of views to 
take place. 

In considering a request for an advisory opinion, if the United States 
makes objection, there shall be attributed to that objection the same 
force and effect as attaches to a vote against asking for the opinion 
given by a member of the council or the assembly. 

After all these steps have been taken, if it appears that no agreement 
can be reached and the request for the opinion is still persisted in, and 
the United States is unwilling to forego its objection, the United States 
can withdraw immediately from the court “without any imputation of 
unfriendliness or unwillingness to cooperate generally for peace or good 
will.” 

A mere recital of these precautions makes it apparent how remote the 
contingency is that the United States will ever be constrained to exer- 
cise its right of withdrawal. It may be suggested here that this contin- 
gency of withdrawal might place the United States in an awkward or 
embarrassing position, and thus submit it to moral pressure to permit a 
question to which it really objects. The real hazard is more likely to be 
the other way. The influence of the United States is so great, the effect 
of its mere suggestion of withdrawal would be so embarrassing to the 
other nations, that there is far more likelihood of their submitting to an 
ill-founded objection on our part than of their forcing us to withdraw 
when we really had a legitimate reason for opposition to a question. 

If any proof on this point were needed, the extreme consideration 
which has been shown in this protocol to the objections of the United 
States and the promptness and unanimity with which the protocol for 
our adherence to the court has already been signed by practically all of 
the nations of the world who are members of the court, would supply it. 

It seems to me, therefore, that the dangers which seemed to inhere in 
the rendering of advisory opinions by the court at the time the question 
was last presented to this Government in 1926 have now been entirely 
removed, both by the action of the court itself and by the provisions of 
these new protocols. The objections which caused the Senate reserva- 
tions have been met. Advisory opinions can no longer be a matter of 
secret procedure but must follow the forms and receive the safeguards 
of all formal court proceedings in contentious cases. Whenever a dis- 
pute to which we are a party is involved, no opinion on that dispute can 
be rendered unless we consent. When we claim an interest, although 
no dispute exists, we can, if we so desire, bring our great influence to 
bear against the rendering of such an opinion with the same legal stand- 
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ing as if we were a member of the council or the assembly of, 
League of Nations; and, in the extremely unlikely event of our ies 
unable to persuade the majority of the council or the assembly thaty 
interest is real and that the request for the opinion should not pros 

we may withdraw from membership in the court without any imputatig 
of unfriendliness. 4 

The general situation in the world has also changed since 1926 
way which renders the World Court more vitally important than eve 
before. Since that date practically all the nations of the world have by 
the execution of the Pact of Paris renounced war as an instrument ¢ 
national policy and have solemnly covenanted that “the settlement » 
solution of all disputes or conflicts of whatever nature or of whatey, 
origin they may be, which may arise among them, shall never be Sought 
except by pacific means.” 

By this event not only has the need of developing judicial means ip 
stead of war to settle the inevitable controversies between nation 
become more pressing, but it has become even more important to esta} 
lish and clarify the standards and rules of international conduct y 
which such controversies can be prevented or minimized. Never ha 
there been a period in the world’s history when there was such an im 
perative need for the development of international law by an inter 
national court. Admitting freely all that must be accomplished towar 
this end by the quasi-legislative action of international conference 
which may meet to discuss and agree upon international compacts and 
codes, it is nevertheless to the judicial action of a World Court, pass 
ing upon the individual controversies which arise between nations, that 
we must look not only for the application and interpretation of thes 
compacts and codes but for the flexible and intelligent development in 
this way of all the subsidiary principles and detailed rules which wil 
surely be found necessary in such application. 

No people are more familiar with this need than the American people, 
or have greater reason for confidence in this judicial method of é& 
veloping the law of conduct between separate States. They have seen 
their own Supreme Court wisely and flexibly work out the myriad 
dificult and changing problems which in the course of 140 years have 
grown out of the compact in which 13 sovereign States in 1787 agreed 
to settle their relations by pacific means. And they have seen that 
court settle these problems between States with no other power o 
sanction than the mandate of such a compact and the force of public 
opinion. 

We can not frankly face the limitations which inevitably inhere i 
the process of enacting laws or creating public compacts—so evident 
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even in domestic legislation; so certain under the much more difficult 
conditions of international conferences—without appreciating that in this 
s of interpretation and application, the World Court will perforce 
take a vitai part in the development of international law. The stan- 
dards set up by international conferences will hardly be able safely to 
beyond the statement of broad general principles; the development 
of details will necessarily grow out of the application of such principles 
by the court. Here again to the American brought up under the com- 
mon law, patiently and intelligently evolved by 600 years of judicial 
decisions, this will be familiar as the method by which a system of law 
can be most safely, flexibly, and intelligently produced. 

In this work protected as they are now protected, advisory opinions 
rendered on questions before they have ripened into bitter quarrels and 
wounded pride, can play a most useful part. Such opinions will be ren- 
dered with all the advantages of full argument from opposing interests, 
but before those interests have settled into dangerous international 
grievances. 

Not only do the records of the World Court show how useful such 
opinions have already proved to be, during the eight years of the 
court’s existence, in the interpretation of international treaty relations 
in Europe, but the rather similar form of obtaining declaratory judg- 
ments of courts upon domestic legislative questions is becoming a not 
unfamiliar practice in a number of the United States. 

In the great future work of transforming the civilization of this 
world from a basis of war and force to one of peace founded upon 
justice, we to-day stand at the threshold. But it is already evident 
that in this work the World Court is destined to perform a most 
fruitful and important part. It is also clear that such an agency is 
more closely in line with the traditions and habit of thought of America, 
than of any other nation. And finally it is now possible for us to 
assist in the support and development of this judicial agent without 
in the slightest degree jeopardizing our traditional policy as a Govern- 
ment, of not interfering or entangling ourselves in the political policies 
of foreign States or of relinquishing our traditional attitude as a 
Government toward purely American questions with which we are 
concerned. Is there any reason why on such terms our Government 
should not join in the support, moral and financial, of such a court, or 
why it should not lend its efforts toward the selection of judges who 
will act in this great work in accordance with the noble traditions of 
the American judiciary? Or why our Government’s great power should 
not be placed in a position where it can influence for good or check 
against evil in the future development of the court’s charter and work? 
J think not. 
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For all of the foregoing reasons, I have the honor to advise yout 
in my opinion, the United States can now safely adhere to the Perm 
nent Court of International Justice, and to that end, that the Am 
minister in Berne should be immediately authorized to attach the sign, 
ture of the United States to both of the protocols above mentions 
now open at Geneva for our signature. Inasmuch as the signature g 
the United States has never been attached to the original Protocol g 
the World Court of 1920, I recommend that he be also authorized) 
sign that protocol as the formal necessary preliminary to the Signatur 
of the United States. 

I am, my dear Mr. President, 

Faithfully yours, 


Henry L. Stimsoy, 


APPENDIX XI 


PERMANENT COURT OF INTERNATIONAL JUSTICE 
MEMORANDUM FOR HEARING BEFORE SENATE COMMITTEE 
ON FOREIGN RELATIONS, ELIHU ROOT, JANUARY, 1931” 


I 
Facts Important for an Understanding of the Adhesion Protocol 


(For convenience, action of the council is discussed. The same observations apply 
generally to the assembly) 

The original protocol establishing the World Court—December if 
1920—contained a provision that it should remain open for signatur 
by the United States. 

February 24, 1923, President Harding asked the Senate for consent 
to our signing the protocol, upon grounds stated in a letter from th 
Secretary of State, Mr. Hughes. 

December 3, 1924, President Coolidge repeated the request. 

January 27, 1926, the Senate advised and consented that the signature 
of the United States be affixed to the protocol on the following com 
ditions: 

“1. That such adherence shall not be taken to involve any legal re 
lation on the part of the United States to the League of Nations a 
the assumption of any obligations by the United States under th 
treaty of Versailles. 

“2. That the United States shall be permitted to participate through 
representatives designated for the purpose and upon an equality with 
the other States, members, respectively, of the council and assembly af 
the League of Nations, in any and all proceedings of either the coundl 

% Root Hearings, p. 42. 
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or the assembly for the election of judges or deputy judges of the Per- 
manent Court of International Justice or for the filling of vacancies. 

“, That the United States will pay a fair share of the expenses 
of the court as determined and appropriated from time to time by 
the Congress of the United States. 

“, That the United States may at any time withdraw its adherence 
to the said protocol and that the statute for the Permanent Court of 
International Justice adjoined to the protocol shall not be amended 
without the consent of the United States. 

“s, That the court shall not render any advisory opinion except 
publicly after due notice to all States adhering to the court and to all in- 
terested States and after public hearing or opportunity for hearing 
given to any State concerned; nor shall it, without the consent of the 
United States, entertain any request for an advisory opinion touching 
any dispute or question in which the United States has or claims an 
interest.” 

After the terms of these reservations had been communicated to the 
signatory powers and to the secretary general of the League of Nations, 
the council of the League adopted a statement, March 18, 1926, which 
contained the following paragraphs: 

“The terms of the fifth paragraph of the Senate resolution necessitate 
further examination before they could safely be accepted by the States 
which are parties to the protocol of 1920. This paragraph is capable 
of bearing an interpretation which would hamper the work of the 
council and prejudice the rights of members of the League, but it is not 
clear that it was intended to bear any such meaning. The correct 
interpretation of this paragraph of the resolution should be the subject 
of discussion and agreement with the United States Government. 

“It should not be difficult to frame a new agreement giving satisfac- 
tion to the wishes of the United States Government if an opportunity 
could be obtained for discussing with a representative of that Govern- 
ment the various questions raised by the terms of the Senate resolution. 
To any such new agreement the States which have signed the protocol 
of December 16, 1920, and the United States Government would be 
parties,” 

September 1, 1926, a meeting of the States which had already signed 
the protocol was held in Geneva to consider the conditions imposed in 
the Senate resolutions. The conclusions of this meeting were em- 
bodied in a document entitled “Final Act of the Conference,” which 
was signed by the representatives of the several States and transmitted 
to the Government of the United States. 

The conclusions thus communicated to the United States express 
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assent to all the conditions of the resolutions, excepting the con 
of the fifth reservation. 

In regard to the second part of the fifth reservation relating jp 
advisory opinions, the Final Act says: é 

“The conference is confident that the Government of the Unite 
States entertains no desire to diminish the value of such opinions jg 
connection with the functioning of the League of Nations. Yet thy 
terms employed in the fifth reservation are of such a nature as to len 
themselves to a possible interpretation which might have that effey 
* * * in consequence it is desirable that the manner in which th 
consent provided for in the second part of the fifth reservation will k 
given should form the object of a supplementary agreement whic 
would insure that the peaceful settlement of future differences betweey 
members of the League of Nations would not be made more difficult” 

The Final Act includes a suggested draft protocol to give it effect, 
which contains the following: 

“The manner in which the consent provided for in the second part of 
the fifth reservation is to be given, will be the subject of an under. 
standing to be reached by the Government of the United States with 
the council of the League of Nations.” 

Thus making the council the agent of all the signatory states to repre. 
sent them in reaching such an understanding. 

The committee of jurists which recommended the protocol now 
under consideration in March, 1929, stated the main difficulty 
these words: 

“The discussions in the committee have shown that the conditions 
with which the Government of the United States thought it necessary 
to accompany the expression of its willingness to adhere to the protocdl 
establishing the World Court owed their origin to the apprehension that 
the council or the assembly of the league might request from the court 
advisory opinions without reference to the interests of the United 
States which might in certain cases be involved. Those discussions have 
also shown that the hesitation felt by the delegates to the conference of 
1926 as to recommending the acceptance of those conditions was due 
to apprehension that the rights claimed in the reservations formulated 
by the United States might be exercised in a way which would inter 
fere with the work of the council or the assembly and embarrass their 
procedure. The task of the committee has been to discover some 
method of insuring that neither on the one side nor on the other 
should these apprehensions prove to be well founded.” 

February 6, 1928, Senator Gillett introduced a resolution in th 
Senate, which was referred to the Committee on Foreign Relations, re 
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calling that the signatory States had proposed a further exchange of 
views and suggesting to the President that the exchange of views be 
entered into in order to establish whether the differences between the 
United States and the signatory States can be satisfactorily adjusted. 

Before this resolution was acted upon President Coolidge, November 
24, 1928, announced that he intended to reopen the negotiations and 
Mr. Kellogg was instructed accordingly. 

February 19, 1920, a letter was sent by the Secretary of State, Mr. 
Kellogg, to each of the signers of the original protocol and to the secre- 
tary general of the League of Nations. That letter, after briefly 
summarizing the history of the matter, contains the following 
paragraphs : 

“The Government of the United States desires to avoid in so far as 
may be possible any proposal which would interfere with or em- 
barrass the work of the Council of the League of Nations, doubtless 
often perplexing and difficult, and it would be glad if it could dispose 
of the subject by a simple acceptance of the suggestions embodied in 
the final act and draft protocol adopted at Geneva on September 23, 
1926. There are, however, some elements of uncertainty in the bases 
of these suggestions which seem to require further discussion.” 

. * * . . * — 


“Possibly the interest of the United States thus attempted to be 
safeguarded may be fully protected in some other way or by some 
other formula. The Government of the United States feels that such 
an informal exchange of views as is contemplated by the 24 govern- 
ments should, as herein suggested, lead to agreement upon some pro- 
vision which in unobjectionable form would protect the rights and 
interests of the United States as an adherent to the court statute, and 
this expectation is strongly supported by the fact that there seems 
to be but little difference regarding the substance of these rights and 
interests,” 

Before sending this letter Mr. Kellogg submitted it to Senators upon 
both sides of the Senate who had taken an active part in the proceedings 
of January, 1926, and it had received their informal and personal 
approval. 

II 


Under these circumstances the immediate object of the proposed ne- 
gotiation necessarily was to bring about acceptance of the fifth reserva- 
tion by finding some provisions under which the exercise by the United 
States of its rights under that reservation would not interfere un- 
necessarily with the main business of the council in attempting to 
preserve peace. 
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The attainment of this object was made less difficult by the a 1 
on the fourth Senate reservation which made the protocol “ia 
at will. 

In accepting the fourth reservation the final act of September 3 
1926, said: . 

“It may be agreed that the United States may at any time withdmy 
its adherence to the protocol of December 16, 1920. 

“In order to assure equality of treatment, it seems natural that the 
signatory States, acting together and by not less than a maj 
of two-thirds, should possess the corresponding right to withdraw the 
acceptance of the special conditions attached by the United States to jk 
adherence to the said protocol in the second part of the fourth reser. 
tion and in the fifth reservation. In this way the status quo ante coulf 
be reestablished if it were found that the arrangement agreed upon wy 
not yielding satisfactory results. 

“It is to be hoped, nevertheless, that no such withdrawal will 
made without an attempt by a previous exchange of views to solve any 
difficulties which may arise.” 

This seems to have been a satisfactory acceptance and it was » 
treated in Mr. Kellogg’s letter of February 19, 1929. 

Under the fourth Senate reservation and this acceptance of it th 
protocol which is under consideration will be an agreement terminabk 
at the will of either party. It is a very common provision in treaty 
making. 

Whenever two States make a treaty regarding the future condud 
of affairs between them it is impossible to be absolutely certain about 
the way in which the arrangement will work. Of course the treaty 
makers hope it will work; but their expectations may be wrong, o 
may be frustrated by misunderstandings or changes in conditions. The 
ordinary way of guarding against the ill effects of such a result is y 
including a withdrawal provision in the treaty itself. 

The United States has in the neighborhood of 400 treaties containing 
such provisions. As a rule the withdrawal is accomplished by a notice 
fixing a period of time varying from 30 days to a year for termination 
The terms of the Senate reservation, that the United States “may a 
any time withdraw,” have been met in the eighth article of the present 
protocol, which provides that the method of effecting withdrawal shall 
be by a notice taking effect immediately. 

Notable illustrations of the use of the right of withdrawal are 
afforded by the treaty of Washington of May 8, 1871 (the treaty under 
which the Alabama arbitration was held). That treaty contained i 


[ 78] 





An ess 
as law t 
change. 
jurisdicti 

“The c 
United S 
any disp 
interest.” 

It is p 
alone. I 
who may 
Like mos 

The 
ratificatic 
whose au 





663 






articles 18 to 25 an elaborate system of reciprocal fishing rights and 

article 30 provided for reciprocal rights of transportation between do- 

mestic ports and by land carriage and in bond. All of these rights 

were terminable by notice, and they were terminated by a notice given 
want to a joint resolution of Congress of March 3, 1883. 

Another notable illustration is our treaty of 1832 with Russia, which 
provided for reciprocal rights of citizens of each country in the territory 
of the other country. The treaty contained a clause providing for 
termination at will on one year’s notice, and the treaty was terminated 
by such a notice, given by the President of the United States in 
December, 1911, with the approval of a joint resolution of Congress. 

Senators may remember that this withdrawal put an end to a con- 
troversy which threatened serious consequences. 

Such is the object of including withdrawal provisions in treaties, and 
experience has shown that such is the effect of acting upon them. 


















IV 
The Protocol of Adhesion 









An essential thing to observe in this protocol is that it establishes 
as law the second part of the fifth Senate reservation, without any 
change. The second part of the fifth reservation relates solely to the 
jurisdiction of the court. It is: 

“The court shall not * * * nor shall it, without the consent of the 
United States, entertain any request for an advisory opinion touching 
any dispute or question in which the United States has or claims an 
interest.” 

It is purely statutory in form, and its incidence is upon the court 
alone. It does not impose any prohibition or command upon anyone 
who may request advisory opinions or who may be interested in them. 
Like most such statutes, it says nothing about how it may be enforced. 

The express acceptance of that provision and the signature and 
ratification of the formal instrument by all the several nations under 
whose authority the court acts, will make it a part of the statute, con- 
trolling the conduct of the court. There are no terms or conditions 
attached to this acceptance which affect this prohibition or the rights of 
the United States under it. 

The protocol is introduced as follows: 


The signatory States and the United States— 
“have mutually agreed upon the following provisions regarding the 
adherence of the United States of America to the said protocol subject 
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to the five reservations formulated by the United States in the 
tion adopted by the Senate on January 27, 1926. 4 

“ARTICLE I. The said signatories of the said protocol accept { 
special conditions attached by the United States in the five rese 
mentioned above to its adherence to the said protocol upon the 
and conditions set out in the following articles.” 4 

The procedural provisions which follow and constitute the terms ay! 
conditions referred to in Article 1, do not in the slightest degree 
the provisions of the fifth reservation. They relate to matters enti 
outside of the prohibition of that reservation. The only provis) 
which in any manner refer to the jurisdictional rule prescribed in the 
fifth reservation, far from attempting to change that rule, are expressly 
declared to be with a view to its effective enforcement. 

Article 5 of the protocol says: 

“With a view to insuring that the court shall not without the consey 
of the United States entertain any request for an advisory opinigy 
touching any dispute or question in which the United States has 
claims an interest. * * *,” 

Then follow provisions relating not at all to the court or its jurisdie 
tion but establishing a procedure out of court appropriate to secure fal 
information for the council before it resolves whether to request 4 
opinion and for the United States before it decides whether to consent 
and whether to claim an interest. 

The theory of these provisions is that to prevent hindrance and em 
barrassment in the ordinary business of the council the essential thing 
is to have at every stage of the proceedings that full mutual infor 
mation and understanding produced by the process described in diple 
matic language as “exchange of views” and that this same frank and 
open treatment of the business will remove all ground for apprehension 
on the part of the signatory powers lest the United States should divert 
the power given to her by the fifth reservation for the protection of he 
own interests into a means of interfering with affairs in which she lg 
no particular concern. 

If the fifth reservation had been accepted without being accompaniél 
or followed by some such provision, the first thing the United State 
would have known about an objectionable request for an advisoy 
opinion would have been by notice from the registrar of the court toth 
United States, among the other nations, to the effect that such question 
was pending before the court, and the only thing for the United Stats 
to do would have been to put before the court something equivalent 
a plea to the jurisdiction, based upon the fifth reservation. This would 
have left the council in an unfortunate and injurious position. Th 
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council would necessarily have sent its request without knowing whether 


T the question was going to be objectionable to the United States, for it 


had no means of getting direct and authentic information on that sub- 
ject. It would have had no opportunity to seek from the United 
States its consent that the court should give an advisory opinion on 
the subject. The result would probably be that the council would be re- 
buffed by the court, the plans for settlement of an international con- 
troversy, of which the request for an advisory opinion formed a part, 
would be frustrated and the whole use of advisory opinions, often very 
important for the prevention of war, especially during the readjustments 
following the World War, would be made doubtful and uncertain. 

The council in reason ought to have an opportunity before going to 
the court at all (a) to refrain from sending a request for an opinion, 
on account of an American objection, if any; (b) to modify the request 
should that prove practicable, by limiting its terms so as not to touch 
any question of American interest; (c) to seek from the United States 
consent to the court’s entertaining the question. Provision for this 
follows necessarily from the terms and spirit of Mr. Kellogg’s letter 
reopening the negotiation and it is precisely the kind of thing good faith 
and fair dealing require private litigants to do before going into a 
court of equity. 

Such provision is required by the rule of honest and fair diplomacy. 
It is especially required in relations which have as a specific object 
friendly cooperation for the preservation of peace. And it is necessary 
for the continuance of an agreement terminable at the will of either 


party. 
V 


The same frank and open treatment of the business was considered 
adequate also to meet the apprehensions by the signatory powers that 
the United States might use its power under the fifth reservation to bar 
jurisdiction in cases not really affecting United States interests. This 
apprehension did not necessarily imply any fear of bad faith on the part 
of the United States but it arose from the fact that the United States 
would appear under the fifth reservation to have absolute power to bar 
any advisory opinion proceeding in the court by making a claim and 
no one could tell beforehand under what construction of the term 
“interest” the claim might be made. 

This apprehension was due in some measure to the fact that in some 
American discussions of the fifth reservation the power given to the 
United States was spoken of as being an equivalent to the power pos- 
sessed by each nation represented in the council under a system requir- 
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ing a unanimous vote for the requesting of an opinion. That 
quite true so far as the effects of exercising these two different pom 
are concerned, under the present system of unanimous voting in th 
council. The votes on such a question in the council are not jj 

to protecting the voters’ special interests. They have a veto ¢ 
quite regardless of the voter’s interest and may be based upon 3 
sort of reason or no reason at all. So long as that system prep 
in the business of the council it makes no difference for what 
the United States interposes a claim to bar the jurisdiction of & 
court. It would be only doing at the end of a proceeding what all 
members of the council had the opportunity to do at the beginning 

The other powers are willing that the United States shall exeniy 
the same veto power, independently of interest, which they can ny 
exercise by their votes on the question of asking for an 
opinion, and a clause to that effect has been put into the Protocd, 
It appears, however, that possibly the present practice of unanimous yy 
ing may be changed and the veto power of the several members of th 
council under that practice may be taken away by a change, a majority 
voting. In that case the United States would have a power by making 
a claim of interest which it would be possible to exercise witha 
explanation or limitation, and which would not be possessed by amy 
other signatory State; and the signatory States had to envisage tk 
acceptance of the fifth reservation with a view to the question whethe 
the power of barring jurisdiction under that reservation was going 
be used simply for the protection of American interests or withot 
being limited to those interests. 

The fifth reservation meets our apprehension as to the action of the} ‘ 
council; but what provision could be found to meet the signatoy 
powers’ apprehension regarding the action of the United States unde 
the fifth reservation? 

We could not agree to modify the fifth reservation or put an inte 
pretation upon it, because this might affect the conclusiveness of om 
claim of interest before the court. But it became apparent that if ther 
could be assured a full, frank explanation, out of court, between tt 
United States and the council, of the reasons, if any, why the Unite 
States considered that any particular proposed request would affectit 
interest there would be no real danger that the council would sendt 
court a request which would require the United States to make to tt 
court a claim of interest for its own protection, and there wouldk 
no real danger that the United States would interpose in court a dail 
to bar the jurisdiction except upon questions where the United State 
really did consider that it had an interest. 
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The conclusion stated in the committee of jurists’ report upon this 
subject is as follows: 

“Furthermore, mature reflection convinced the committee that it was 
yseless to attempt to allay the apprehension on either side, which have 
heen referred to above, by the elaboration of any system of paper 
guaranties or abstract formule. The more hopeful system is to deal with 
the problem in a concrete form, to provide some method by which such 

ions as they arise may be examined and views exchanged, and a 
gonclusion thereby reached after each side has made itself acquainted 
with the difficulties and responsibilities which beset the other.” 


VI 


There is every reason to believe that there would be entire and easy 
agreement between the council and the United States. The question for 
discussion in each case will be very simple. Under the terms of the 
fifth reservation the council will still have the legal right to request an 
opinion and the United States will have the legal right to interpose be- 
fore the court an objection based upon a claim of interest and refusal 
toconsent. But in an agreement terminable at will the exercise of those 
powers must be reasonable and considerate and free from subterfuge or 
concealment of motives, or the agreement will certainly come to a 
speedy end. 

Observance of this consideration will indicate to both parties that if 
the question affects an interest of the United States it can not wisely 
be asked, although the council has power to ask it, and that if the ques- 
tion does not affect an interest of the United States, a claim of interest 
can not wisely be interposed, although the United States had power to 
interpose it. 

Both parties will wish to reach a common understanding as to the 
nature and effect of each question as it arises, because the continuance 
of the agreement is in the interest of each. 

On the one hand the signatory powers, with the council which repre- 
sents them, have been and are having a serious and difficult time in 
maintaining peace and they have found the court of very great value 
to that end, especially in the vast regions of eastern Europe subject to 
the rearrangements of territory which have followed the war. For the 
Nations of Europe, prevention of armed conflict is a matter of vital and 
immediate importance to a degree very difficult for us to realize. The 
signatory powers say in the final act of their conference of September, 
1926: 

“This conference has unanimously welcomed the proposal of the 
United States to collaborate in the maintenance of the Permanent 
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Court of International Justice; such collaboration has been awaitedu: 
confidence by the States which have accepted the statute of the au 
The conference has taken full account of the great moral effect wim 
the participation of the United States in the maintenance of this ingh 
tion of peace and justice would have on the development of i: 
national law and on the progressive organization of world soc me 
the basis of a respect for law and the solidarity of nations.” + 

On the other hand, the United States has many reasons for wish 
the success of the court. Our material interests demand peace. Ay 
multitude of Americans strongly desire that their country shall ; 
full share in the world toward the promotion of peace. A vast 
titude of them have come to believe that just as national courts to, 
cide personal controversies have largely prevented private Wan 
international courts to decide international controversies may in a gry 
measure prevent public wars. 

This present court appears to them to have demonstrated the s¢ 
ness of that view and they hope for the perpetuity of the court 
the enlargement of its power and influence. For 30 years the Ame 
Government has been urging this view upon the rest of the wor 
Other nations have now come arougd to our view, and it seems asi 
we should naturally do whatever we can toward making that vq 
effectual. Where there is a common interest to agree, and a comm 
wish to agree, a common standard of conduct naturally follows, 

There seems as little danger of disagreement and dissatisfaction om 
the conduct of the various parties concerned in the transaction of th 
business, in view of the rule established by the fifth reservation, as ther 
ever is in the making of treaties in regard to the future condutd 
nations. 


Vil 


If there should be final disagreement of views, the United Stas 
could stand upon its rights in court under the fifth reservation, a 
as long as the United States remains an adherent of the court# 
opinion could be rendered by the court against its claim of interest 
but one party or the other, or both, would probably be dissatisfied a 
the agreement would be terminated. Such a termination, if it cam 
would necessarily result either from an irreconcilable difference @ 
opinion or in a change of feeling which would make cooperation® 
support of the court impracticable. In either case the terminationd 
the agreement would remove a cause of irritation and controversy @ 
would be in the interests of peace. 

If the result should be that either the signatory powers or the Unit 
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States should terminate the protocol, the effect would be a return to 
the status quo ante without any injury whatever, and the people of 
the United States would have the satisfaction of having made an honest 
effort to promote the judicial settlement of international disputes. 

The clause in Article V of this protocol regarding withdrawal is 
declaratory merely. Article VIII to which it refers applies equally to 
all parties and no party is put under obligation to withdraw. 

The clause in article 5 is designed to prevent any possible misunder- 
standing in case of the withdrawal of any party by recording a prior 
understanding that under the circumstances indicated such withdrawal 
would be appropriate and reasonable. 


VIII 


Since January 27, 1926, when the Senate adopted its consent resolu- 
tion, there has been a development of opinion in the same direction, 
which makes friction over conformity to the fifth reservation even 
more improbable. 

July 31, 1926—after the Senate resolution and before the conference 
of signatories in September, 1926—the court itself amended its rules 
regarding advisory opinions so as to conform to the first half of the 
fifth reservation requiring decisions in open court after notice and 
hearing. 

The clause in the protocol now under consideration making the re- 
vised rules irrepealable was readily agreed to. 

After this protocol was approved the signatory powers put the re- 
vised rules into amendments of the statute and added to them a new 
paragraph, as follows: 

“In the exercise of its advisory functions the court shall further be 
guided by the provisions of the statute which apply in contentious cases 
to the extent to which it recognizes them to be applicable.” 

This amendment was adopted by a conference September 4, 1929, after 
the reason for its adoption had been stated for the drafting committee 
and accepted without objection and ordered to be entered in the 
minutes, as follows: 

“In contentious cases when a decision had to be pronounced the pro- 
cedure naturally had to provide for both parties to be heard; both 
parties stated their case and the judges therefore had all the argument 
before them. The same ought to be the case in advisory opinions. 

“When an advisory opinion was asked for the latter could have no 
value unless the person consulted could know all the relevant facts of 
the case in the same way as in contentious cases; he should know the 
arguments of both parties and both parties should adduce their 
evidence. 

[85] 





670 


“It would be quite useless to give an advisory opinion after 
only one side. For the opinion to be useful both parties must be hes 

“It was therefore quite natural to lay down in the statute of the cour, 
that in regard to advisory opinions the court should proceed in all » 
spects in the same way as in contentious cases.” 

This action completely destroys all possibility of secret or confide, 
tial advisory opinions; and it is a practical incorporation in the lawg 
the principles of the Eastern Carelia case. 
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LIST OF PUBLICATIONS 


International Conciliation appeared under the imprint of the Ameri- 
can Association for International Conciliation, No. 1, April, 1907 to 
No. 199, June, 1924. These documents present the views of distin- 

i 4 leaders of opinion of many countries on vital international 

lems and reproduce the texts of official treaties, diplomatic corre- 

dence and draft plans for international projects such as the Perma- 
nent Court of International Justice. The most recent publications are 
listed below. A complete list will be sent u application to Inter- 
national Conciliation, 405 West 117th Street, New York City. 

The Attempt to Define Aggression, by Clyde Eagleton, Associate 

» Professor of Government, New York University. 

November, 1930. ; z 

265. European Federal Union. Replies of Twenty-Six Governments of 

Europe to M. Briand’s Memorandum of ¥ 17, 1930. 
December, 1930. : 7 

266. Minerals and International Relations: The International Relation- 
ship of Minerals and International Movement of Mineral Prod- 
ucts in Peace and War, by Sir Thomas H. Holland, K.C.S.I. 
K.C.LE., D.Sc, LL.D.,’ F.R.S., Vice-Chancellor and Principal 
of Edinburgh University. 

fenuery, 193%. 

267. Studies in World Economy. No. 1. The Conditions of Enduring 
Prosperity, by James T. Shotwell. The International Implica- 
tions of the Business Depression, by Raymond B. Fosdick. 

February, 1931. 

Srecta. Butietin. Peace on Earth: Allocution of His Holiness Pope 
Pius XI, to the Cardinals Resident in Rome on Christmas Eve, 
1930; Allocution of His Holiness Pope Benedict XV, August 1, 
1917. 

February, "et 

268. Studies in World Economy. No. 11. _ International Competition 
in the Trade of India, by George B. Roorbach, Professor of 
Foreign Trade, Harvard University, Graduate School of Business 
Administration. 

March, 1931. 

269. Studies in World Economy. No. 111. The International Trade 
of Manchuria, by Dr. Herbert Feis, Member of the Research 
Staff of the Council on Foreign Relations. 

April, 1931. 

270. Europe as I See It Today, by William Martin of the Journal de 

Genéve. Translated from the French. 
May, 1931. 

271. Studies in World Economy. No. tv. International Competition 
in the Trade of Argentina, by Roswell C. McCrea, Thurman W. 
Van Metre, and George Jackson Eder. 

June, 1931. 

Sreciat Butietin. Inauguration of the Institute of German Studies 
at the University of Paris: Addresses of M. Raymond Poincaré 
and M. Henri Lichtenberger. Translated from Revue Inter- 
nationale de Enseignement, April 15, 1931. 

June, 1931. 

272. Changes in the Legal Structure of the British Commonwealth of 
Nations, by Robert A. MacKay, Eric Dennis Memorial Professor 
of Government, Dalhousie University. 

September, — 

273. The United States and the Permanent Court of International 
Justice: The Acceptance of the Senate Reservations, by Philip 
C. Jessup; The Documentary Record of the Negotiations for 
the Accession of the United States to the Court. 

October, 1931. 





